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English is not an official language of the Swiss Confederation. This translation is pro-
vided for information purposes only and has no legal force.

Swiss Civil Code

of 10 December 1907 (Status as of 1 January 2024)

The Federal Assembly of the Swiss Confederation,

based on Article 64 of the Federal Constitution!,2
and having considered the Dispatch of the Federal Council dated 28 May 19043,

decrees:

Introduction

Art. 1

Af~ tﬁpllﬂlication I The law applies according to its wording or interpretation to all legal
aw . . . . . .
ore questions for which it contains a provision.

2In the absence of a provision, the court* shall decide in accordance
with customary law and, in the absence of customary law, in accordance
with the rule that it would make as legislator.

3 In doing so, the court shall follow established doctrine and case law.

Art. 2
E;n?éogflzgil o ! Ev_ery person must act in g_ood faith in 'the .exercise of his or her rights
lationships and in the performance of his or her obligations.
I feting in good > The manifest abuse of a right is not protected by law.
Art. 3
IL. Good faith 1 Where the law makes a legal effect conditional on the good faith of a

person, there shall be a presumption of good faith.

2 No person may invoke the presumption of good faith if he or she has
failed exercise the diligence required by the circumstances.

Art. 4

IIL Judicial> dis-  Where the law confers discretion on the court or makes reference to an
cretion .
assessment of the circumstances or to good cause, the court must reach
its decision in accordance with the principles of justice and equity.
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Swiss Civil Code

C. Federal law
and cantonal law
1. Cantonal civil
law and local
custom

1I. Cantonal pub-
lic law

D. General pro-
visions of the
Code of Obliga-
tions

E. Rules of evi-
dence

1. Burden of
proof

11. Proof by pub-
lic document

Art. 5

I Insofar as federal law reserves the application of cantonal law, the
cantons may enact or repeal civil law provisions.

2 Where the law makes reference to practice or local custom, the exist-
ing cantonal law is deemed a valid expression thereof, provided no di-
vergent practice is shown to exist.

Art. 6

! Federal civil law does not restrict the right of the cantons to enact pub-
lic law.

2 The cantons are entitled within the limits of their sovereignty to re-
strict or prohibit the trade in certain goods or to declare transactions
involving such goods legally invalid.

Art. 7

The general provisions of the Code of Obligations® concerning the for-
mation, performance and termination of contracts also apply to other
civil law matters.

Art. 8

Unless the law provides otherwise, the burden of proving the existence
of an alleged fact shall rest on the person who derives rights from that
fact.

Art. 9

I Public registers and public deeds constitute full proof of the facts ev-
idenced by them, unless their content is shown to be incorrect.

2 Such proof of incorrectness does not require to be in any particular
form.

AS 24 233,27207and BS2 3
1 [BS 1 3]. This provision corresponds to Art. 122 of the Federal Constitution of
18 April 1999 (SR 101).
2 Amended by Annex No 2 of the Civil Jurisdiction Act of 24 March 2000, in force since
1 Jan. 2001 (AS 2000 2355; BB1 1999 2829).
3 BBI1904 1V 1,1907 VI 367
4 Term in accordance with No I 1 of the FA of 26 June 1998, in force since 1 Jan. 2000
(AS 1999 1118; BB1 1996 I 1). This amendment is taken into consideration throughout the

Code.

5 Term in accordance with No I 1 of the FA of 26 June 1998, in force since 1 Jan. 2000
(AS 1999 1118; BB1 1996 I 1). This amendment is taken into consideration throughout the

Code.
6 SR 220
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Art. 107

Part One: Law of Persons
Title One: Natural Persons
Chapter One: Legal Personality

Art. 11

A, Perslonality in 1 Every person has legal capacity.
genera

I Legal capacity 2 Accordingly, within the limits of the law, every person has the same
capacity to have rights and obligations.

Art. 12

1. Capacity A person who has capacity to act has the capacity to create rights and

to act o : .
I‘f ;Camre obligations through his actions.

Art. 138

2. Requirements ~ A person who is of age and is capable of judgement has the capacity to
a. In general act.

Art. 149

b. Majority A person is of age if he or she has reached the age of 18.

Art. 1510

Art. 161!

d. Capacity of A person is capable of judgement within the meaning of the law if he

judgement . . . .
or she does not lack the capacity to act rationally by virtue of being
under age or because of a mental disability, mental disorder, intoxica-
tion or similar circumstances.

7 Repealed by Annex 1 No II 3 of the Civil Procedure Code of 19 Dec. 2008, with effect
from 1 Jan. 2011 (AS 2010 1739; BB1 2006 7221).

8 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB1 2006 7001).

9 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), with effect from 1 Jan. 2013 (AS 2011 725; BB12006 7001).

10 Repealed by No I of the FA of 7 Oct. 1994, with effect from 1 Jan. 1996
(AS 1995 1126; BB1 1993 1 1169).

11 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB1 2006 7001).
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1I1. Incapacity
1. In general

2. Lack of capac-
ity of judgement

3. Persons capa-
ble of judgement
but lacking the
capacity to act.

a. Principle!3

b. Consent of the
legal representa-
tive

Art. 1712

A person does not have the capacity to act if he or she is incapable of
judgement or is under age or is subject to a general deputyship.

Art. 18

A person who is incapable of judgement cannot create legal effect by
his or her actions, unless the law provides otherwise.

Art. 19

I Persons who are capable of judgement but lack the capacity to act may
only enter into obligations or give up rights with the consent of their
legal representative.14

2 Without such consent, they may only accept advantages that are free
of charge or carry out minor everyday transactions.!5

3 They are liable in damages for unpermitted acts.

Art. 19416

1 Unless the law provides otherwise, the legal representative may con-
sent expressly or tacitly in advance or approve the transaction retrospec-
tively.

2 The other party is relieved of any obligation if approval is not given
within a reasonable period that he or she fixes or has fixed by a court.

12 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).

13 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB1 2006 7001).

14 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB1 2006 7001).

15 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).

16 Inserted by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons and
Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).

4/360



Swiss Civil Code 210

c. Absence of
consent

4. Strictly per-
sonal rights

TIPS, Restriction
of the capacity to
act

IV.20 Kinship by
blood and by
marriage

1. Blood kinship

Art. 19617

LIf the legal representative does not grant approval, either party may
demand restitution of any performance already made. A person lacking
capacity to act is however only liable to the extent that he or she has al-
ready benefited from the performance or to which he or she has been en-
riched at the time of the demand or has alienated the benefits in bad faith.

2If the person lacking capacity to act has induced the other party to
erroneously assume that he or she has the capacity to act, he or she is
liable for the damage incurred.

Art. 19¢18

1 Persons capable of judgement but lacking capacity to act exercise their
strictly personal rights independently; cases where the law requires the
consent of the legal representative are reserved.

2 The legal representative acts for a person lacking capacity of judge-
ment unless a right is so strictly personal that any form of representation
is excluded.

Art. 194'°

The capacity to act may be restricted by an adult protection measure.

Art. 20

1 The degree of kinship?! is determined by the number of intermediary
generations.

2 Lineal kinship exists between two persons where one is descended
from the other and collateral kinship exists between two persons where
both are descended from a third person and are not related lineally.

17 Inserted by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons and
Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).

18 Inserted by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons and
Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).

19 Inserted by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons and
Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).

20 Amended of margin title in accordance with No I 3 of the FA of 30 June 1972, in force
since 1 April 1973 (AS 1972 2819, 1973 92; BB1 1971 1 1200).

21 Term amended by No I 3 of the FA of 30 June 1972, in force since 1 April 1973
(AS 1972 2819; BB1 1971 1 1200).
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2. Kinship by
marriage

V. Place of
origin and domi-
cile

1. Origin

2. Domicile
a. Definition

b. Change of
domicile, tempo-
rary residence

Art. 2122

I Where one person is related to another, he or she is related as an in-
law to the latter’s spouse or registered partner in the same line and to
the same degree.

2 Kinship by marriage is not ended by dissolution of the marriage or of
the registered partnership which created it.

Art. 22
I The place of origin of a person is determined by his or her citizenship.
2 Citizenship is governed by public law.

3 If a person is a citizen of more than one place, his or her place of origin
is the one in which he or she is or was most recently resident or, in the
absence of any such residence, the one in which he or she or his or her
ancestors last acquired citizenship.

Art. 23

! A person’s domicile is the place in which he or she resides with the
intention of settling; residence for the purpose of education or the ac-
commodation of a person in an educative institution or care home, a
hospital or a penal institution does not by itself establish domicile.23

2 No person may have more than one domicile at a time.

3 This provision does not apply to places of business.

Art. 24

I'A person retains his or her domicile until such time as a new one is
acquired.

2 A person’s domicile is deemed to be the place in which he or she is
temporarily resident if no previously established domicile may be
proven or if he or she was formerly resident abroad and has not yet
established a domicile in Switzerland.

22 Amended by Annex No 8 of the Registered Partnership Act of 18 June 2004, in force
since 1 Jan. 2007 (AS 2005 5685; BB1 2003 1288).

23 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB1 2006 7001).
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Art. 2524

c. Domicileof 1 The domicile of a child subject to parental responsibility2¢ is deemed

minors23

to be that of the parents or, if the parents have different domiciles, that
of the parent with whom the child is resident; in all other cases it is
deemed to be the child’s temporary domicile.

2 Children under guardianship are domiciled at the seat of the child pro-
tection authority.27

Art. 2628

d. Persons inin- ~ Adults subject to a general deputyship are domiciled at the location of

stitutions

the adult protection authority.

Art. 27

B. Protection of 1 No person may, wholly or in part, renounce his or her legal capacity

legal personality

I. Against exces-
sive restriction29

or his or her capacity to act.

2 No person may surrender his or her freedom or restrict the use of it to
a degree which violates the law or public morals.

Art. 2830

Il Againstin- 1 Any person whose personality rights are unlawfully infringed may pe-

fringements

tition the court for protection against all those causing the infringement.

1. Principle
2 An infringement is unlawful unless it is justified by the consent of the
person whose rights are infringed or by an overriding private or public
interest or by law.
Art. 28431
2. Actions I The applicant may ask the court:
a. In general32
24 Amended by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988
(AS 1986 122 153 Art. 1; BBI 1979 11 1191).
25 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
26 Term in accordance with No I 1 of the FA of 26 June 26 June 1998, in force since
1 Jan. 2000 (AS 1999 1118; BBI1 1996 1 1). This amendment is taken into consideration
throughout the Code.
27 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB1 2006 7001).
28 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
29 Amended by No I of the FA of 16 Dec. 1983, in force since 1 July 1985
(AS 1984 778; BBI1 1982 11 636).
30 Amended by No I of the FA of 16 Dec. 1983, in force since 1 July 1985
» (AS 1984 778; BBI 1982 11 636).

Amended by No I of the FA of 23 June 2006 (Protection of the Personality against Vio-
lence, Threats and Harassment), in force since 1 July 2007 (AS 2007 137;
BB12005 6871 6897).
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210 Swiss Civil Code
to prohibit a threatened infringement;
2. to order that an existing infringement cease;
to make a declaration that an infringement is unlawful if it con-
tinues to have an offensive effect.
2In particular the applicant may request that the rectification or the
judgment be notified to third parties or published.
3 Claims for damages and satisfaction and for handing over profits in
accordance with the provisions governing agency without authority are
reserved.
Art. 28533
b. Violence,

threats or harass-
ment

I To obtain protection from violence, threats or harassment, the appli-
cant may request the court in particular to order the offending party to
refrain from:

1. approaching the applicant or from entering a defined area
around the applicant’s dwelling;

2. frequenting specified locations, notably particular streets,
squares or districts;

3. from making contact with the applicant, especially by tele-
phone, in writing or electronically, or from harassing the appli-
cant in any other way.

2 If the applicant lives in the same dwelling as the offending party, the
applicant may ask the court to order the offending party to leave the
dwelling for a specified period. This period may be extended on one
occasion for good cause.

3 Where justified by the circumstances, the court may:

1. require the applicant to pay reasonable compensation for his or
her exclusive use of the dwelling; or

2. with the landlord’s consent, transfer the rights and obligations
under the lease to the applicant alone.

3bis Tt shall give notice of its decision to the competent child and adult
protection authorities, the competent cantonal authority under para-
graph 4 and other authorities and third parties, provided this appears

32 Amended by No I of the FA of 23 June 2006 (Protection of the Personality against Vio-
lence, Threats and Harassment), in force since 1 July 2007 (AS 2007 137;
BB12005 6871 6897).

33 Inserted by No I of the FA of 16 Dec. 1983 (AS 1984 778; BBI 1982 11 636). Amended by
No I of the FA of 23 June 2006 (Protection of the Personality against Violence, Threats
and Harassment), in force since 1 July 2007 (AS 2007 137; BBI 2005 6871 6897).
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necessary in order to fulfil its responsibilities or for the protection of
the applicant, or enables the decision to be enforced.34

4 The cantons shall designate an authority which in urgent cases may
order the immediate expulsion of the offending party from the joint
dwelling and shall enact rules governing the procedure.

Art. 28¢35

c. Electronic 1 The court that issues an injunction pursuant to the provision on

monitoring

violence, threats or harassment, and the enforcement court, may on the
applicant's request order the use of an electronic device that is securely
attached to the offending party and which can continuously ascertain
and record his or her location.

2 The measure may be ordered for a maximum of six months. It may be
extended by a maximum of six months at a time. As a precautionary
measure, the measure may be ordered for a maximum period of six
months.

3 The cantons shall designate an authority that is responsible for
enforcing the measure, and shall regulate the enforcement procedure.
They shall ensure that the data recorded on the persons concerned are
used only to enforce the injunction and are deleted twelve months at the
latest after termination of the measure.

4 The applicant must not incur any costs from the enforcement of the
measure. The person monitored may be charged the costs of the meas-
ure.

Art. 284-28/36

Art. 28g37

4.Rightofreply 1 Any person whose personality rights are directly affected by a repre-
a. Principle3® sentation of events in periodically appearing media, especially the

34

35

36

37

38

press, radio or television, shall have a right of reply.

Inserted by No I 1 of the FA of 14 Dec. 2018 on Improving the Protection given to Vic-
tims of Violence, in force since 1 July 2020 (AS 2019 2273; BB12017 7307).

Inserted by No I of the FA of 16 Dec. 1983 (AS 1984 778; BB1 1982 II 636). Amended by
No I 1 of the FA of 14 Dec. 2018 on Improving the Protection given to Victims of Vio-
lence, in force since 1 Jan. 2022 (AS 2019 2273; BB1 2017 7307).

Inserted by No I of the FA of 16 Dec. 1983 (AS 1984 778; BB1 1982 11 636). Repealed by
Annex 1 No II 3 of the Civil Procedure Code of 19 Dec. 2008, with effect from

1 Jan. 2011 (AS 2010 1739; BB1 2006 7221).

Inserted by No I of the FA of 16 Dec. 1983, in force since 1 July 1985

(AS 1984 778; BBI 1982 11 636).

Amended by No I of the FA of 23 June 2006 (Protection of the Personality against Vio-
lence, Threats and Harassment), in force since 1 July 2007 (AS 2007 137;

BBI12005 6871 6897).
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b. Form and con-
tent

c. Procedure

d. Publication

e. Recourse to
the courts

2 There is no right of reply in respect of accurate reports of the public
dealings of an authority in which the affected person took part.

Art. 284139

I The text of the reply must be succinct and confine itself to the subject
matter of the contentious representation.

2 The reply may be refused if it is plainly incorrect or violates the law
or public morals.

Art. 2840

I The author of the reply must send the text to the media company
within 20 days of learning of the contentious representation, but at the
latest within three months of publication.

2 The media company must immediately inform the author of the reply
when it will be published or why it is rejected.

Art. 28k41

I The reply must be published as soon as possible and in such a manner
as to ensure that it reaches the same audience or readership as the con-
tentious representation.

2 The reply must be identified as such; the media company is not per-
mitted to make any addition except to state whether it stands by its rep-
resentation or to indicate its sources.

3 The reply must be published free of charge.

Art. 28/42

1'Tf the media company obstructs the right of reply, rejects the reply or
fails to publish it correctly, the party in question may petition the court.

243

3and 4 .44

39 Inserted by No I of the FA of 16 Dec. 1983, in force since 1 July 1985
(AS 1984 778; BBI 1982 11 636).

40 Inserted by No I of the FA of 16 Dec. 1983, in force since 1 July 1985
(AS 1984 778; BB1 1982 11 636).

41 TInserted by No I of the FA of 16 Dec. 1983, in force since 1 July 1985
(AS 1984 778; BBI1 1982 11 636).

42 Inserted by No I of the FA of 16 Dec. 1983, in force since 1 July 1985
(AS 1984 778; BBI 1982 11 636).

43 Repealed by Annex No 2 of the Civil Jurisdiction Act of 24 March 2000, with effect from
1 Jan. 2001 (AS 2000 2355; BB1 1999 2829).

44 Repealed by Annex 1 No II 3 of the Civil Procedure Code of 19 Dec. 2008, with effect
from 1 Jan. 2011 (AS 2010 1739; BB12006 7221).
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IIL. Right to use
one’s name

1. Protection of
one’s name

2. Change of
name

a. General®

b. On the death
of a spouse

IV. In relation to
sex

Art. 29

I'If a person’s use of his or her name is disputed, he or she may apply
for a court declaration confirming his rights.

21f a person is adversely affected because another person is using his
or her name, he or she may seek an order prohibiting such use and, if
the user is at fault, may bring a claim for damages and, where justified
by the nature of the infringement, for satisfaction.

Art. 30

1 The government of the canton of residence may permit a person to
change his or her name for good cause.46

247

3 A person adversely affected by a change of name may contest the
same in court within one year of learning thereof.

Art. 30a48

A person whose spouse dies may, if that person changed his or her sur-
name on marriage, at any time declare before the civil registrar the wish
to revert to the name by which he or she was known prior to the mar-
riage.

Art. 3064

' Any person who is firmly convinced that they are not of the sex en-
tered in their respect in the civil register may declare to the civil regis-
trar that they wish to have the entry changed.

2 The person making the declaration may have one or more new first
names entered in the civil register.

3 The declaration has no legal effect on family relationships.

45 Amended by No I of the FA of 30 Sept. 2011 (Name and Citizenship), in force since
1 Jan. 2013 (AS 2012 2569; BBI1 2009 7573 7581).

46 Amended by No I of the FA of 30 Sept. 2011 (Name and Citizenship), in force since
1 Jan. 2013 (AS 2012 2569; BB1 2009 7573 7581).

47 Repealed by No I of the FA of 30 Sept. 2011 (Name and Citizenship), with effect from
1 Jan. 2013 (AS 2012 2569; BB1 2009 7573 7581).

48 TInserted by No I of the FA of 30 Sept. 2011 (Name and Citizenship), in force since
1 Jan. 2013 (AS 2012 2569; BBI1 2009 7573 7581).

49 Inserted by No I of the FA of 18 Dec. 2020 (Sex Change in the Civil Register), in force
since 1 Jan. 2022 (AS 2021 668; BB1 2020 799).
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C. Beginning
and end of per-
sonality rights

1. Birth and
death

1I. Proof

1. Burden of
proof

2. Evidence
a. In general

b. Presumption
of death

12/360

4 The consent of the legal representative is required if:
1.  the person making the declaration is under the age of 16;

2. the person making the declaration is subject to a general depu-
tyship; or

3. the adult protection authority has so ordered.

Art. 31

I Personality rights begin on the birth of the living child and end on
death.

2 An unborn child has legal capacity provided that it survives birth.

Art. 32

I Any person who, in exercising a right, relies on the fact that another
person is living or has died or was alive at a particular time or survived
another person must produce evidence thereof.

2 If it cannot be proved that, of a group of several deceased persons, one
survived another, all are deemed to have died at the same time.

Art. 33

I Proof of the birth or death of a person is established by the records
kept by the civil register.

2 If records are missing or shown to be incorrect, proof may be adduced
in another form.

Art. 34

The death of a person is deemed proven, even if no-one has seen the
corpse, if that person has disappeared in circumstances in which his
death may be considered certain.
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1II. Declaration
of presumed
death

1. In general

2. Procedure

3. Failure of ap-
plication

4. Effect

Art. 35

UIf it is highly probable that a person is dead because he or she has
disappeared in extremely life-threatening circumstances or has been
missing for a lengthy period without any sign of life, the court may de-
clare that person presumed dead on application by any person deriving
rights from his or her death.

2..50

Art. 36

1 The application may be made when at least one year has elapsed since
the life-threatening event or five years have elapsed since the last sign
of life.

2 The court must, by suitable public means, call on any person who may
provide information about the missing person to come forward within
a specified period.

3 The period shall run for at least one year following the first public
notice.

Art. 37

If the missing person comes forward within the set period or if news of
the missing person is received or if the date of his or her death is proved,
the application fails.

Art. 38

I If no news is received during the set period, the missing person is de-
clared presumed dead and rights derived from the fact of his or her death
may be enforced as if death were proven.

2 The declaration of presumed death has retroactive effect from the time
of the life-threatening event or the last sign of life.

3 A declaration of presumed death dissolves a marriage.5!

50 Repealed by Annex No 2 of the Civil Jurisdiction Act of 24 March 2000, with effect from
1 Jan. 2001 (AS 2000 2355; BB1 1999 2829).

51 Inserted by No 14 of the FA of 26 June 1998, in force since 1 Jan. 2000
(AS 1999 1118; BBI 19961 1).
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A. Registers
1. In general

1I. Duty to no-
tify54

III. Proof of un-
disputed infor-
mation

IV. Rectification
1. By court order

Chapter Two:32 Registration of Civil Status

Art. 3953
I Civil status is recorded in an electronic register (civil register).
2 Civil status includes in particular:

1. aperson’s particulars, such as those relating to birth, marriage,
registered civil partnership and death;

2. aperson’s status under the law of persons and family law, such
as majority, parentage, marriage or registered civil partnership;

names;
cantonal and communal citizenship;

5. nationality.

Art. 40

! The Federal Council determines which persons and authorities have a
duty to furnish the information necessary to record civil status.

2 It may provide that breaches of said duty be punishable by fines.
3,55

Art. 41

I Where documentary proof of information concerning civil status is
required but is impossible or unreasonably difficult to obtain despite
making reasonable efforts, the cantonal supervisory authority may ac-
cept a declaration made in the presence of the registrar as proof pro-
vided such information is not disputed.

2 The registrar shall remind any person making such a declaration of his
or her duty to tell the truth and that a false declaration may lead to pros-
ecution.

Art. 42

I Any person who satisfies the court that he or she has a personal inter-
est warranting protection may seek an order for the registration of dis-

52 Amended by No I 1 of the FA of 26 June 1998, in force since 1 Jan. 2000
(AS 1999 1118; BB11996 1 1).

53 Amended by No I 1 of the FA of 15 Dec. 2017 (Registration of Civil Status and Land
Register), in force since 1 Jan. 2019 (AS 2018 4017; BB1 2014 3551).

54 Amended by No I of the FA of 5 Oct. 2001 (Electronic civil register), in force since
1 July 2004 (AS 2004 2911; BB1 2001 1639).

55 Repealed by No I of the FA of 5 Oct. 2001 (Electronic civil register), with effect from
1 July 2004 (AS 2004 2911; BB12001 1639).
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2. By the register
authorities

V. Data protec-
tion and disclo-

sure

56

57

58
59

60

puted information concerning personal status or the rectification or re-
moval of an entry. The court shall hear the relevant cantonal supervi-
sory authority, to which it shall notify its judgment.

2 The cantonal supervisory authorities are likewise entitled to make
such applications.

Art. 43

The register authorities must of their own accord rectify mistakes re-
sulting from an obvious oversight or error.

Art. 43456

1 In relation to the registration of civil status, the Federal Council is re-
sponsible for safeguarding the personality and constitutional rights of
persons in respect of whom data is processed.

2 Tt regulates the disclosure of data to private persons who may show a
direct interest warranting protection.

3 Tt stipulates those authorities, in addition to the register authorities, to
whom the data necessary for the performance of their legal duties may
be disclosed periodically or on request. The disclosure provisions under
cantonal law are reserved.

3bis The register authorities are required to report to the competent au-
thority any criminal offences that come to their attention while carrying
out their official duties.57

4 The following bodies have online access to data required for proving
the identity of a person:

1.  the issuing authorities under the Federal Act of 22 June 200158
on Identification Documents for Swiss Nationals;

2.59 the federal agency responsible for operating the computerised
police search system under Article 15 of the Federal Act of
13 June 200860 on the Federal Police Information Systems and
the filtering agencies of the cantonal and communal police
forces linked into the search system;

Introduced by No I of the FA of 5 Oct. 2001 (Electronic civil register), in force since

1 July 2004 (AS 2004 2911; BB12001 1639).

Inserted by No I 3 of the FA of 15 June 2012 on Measures against Forced Marriages, in
force since 1 July 2013 (AS 2013 1035; BB12011 2185).

SR 143.1

Amended by Annex 1 No 4 of the FA of 13 June 2008 on the Federal Police Information
Systems, in force since 5 Dec. 2008 (AS 2008 4989; BB1 2006 5061).

SR 361
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3.61

5.64

6.66

~
N
%

Art. 44

the federal authority responsible for operating the VOSTRA
Register of Criminal Records information system in accordance
with Article 3 of the Criminal Records Register Act of 17 June
201662;

the federal agency responsible for investigations regarding
missing personsé3;

the Federal Intelligence Service for the early detection and pre-
vention of threats to internal or external security in accordance
with Article 6 paragraph 1 letter a of the Intelligence Service
Act of 25 September 201565,

the authorities responsible for keeping the cantonal and com-
munal registers of residents in accordance with the Register
Harmonisation Act of 23 June 200667,

the federal agencies responsible for keeping the central registers
of insured persons in accordance with Article 71 paragraph 4
letter a of the Federal Act of 20 December 1946%° on Old-Age
and Survivors Insurance;

the federal agencies at the Federal Department of Foreign Af-
fairs responsible for keeping the register of Swiss living abroad
in accordance with Article 4 paragraph 1 of the Federal Act of
24 March 20007! on the Processing of Personal Data.

B. Organisation 1 [n particular, the registrars shall perform the following tasks:

1. Civil register
authorities 1.

1. Civil registrars

they maintain the civil register;
they make notifications and provide extracts;

they carry out the preparatory procedure for weddings and con-
duct the wedding ceremony;

they record declarations as to civil status.

61 Amended by Annex 1 No 2 of the Criminal Records Register Act of 17 June 2016, in
force since 23 Jan. 2023 (AS 2022 600; BB12014 5713).

62 SR 330

63 Currently the Federal Office of Police.
64 Inserted by Annex No II 4 of the Intelligence Service Act of 25 Sept. 2015, in force since
1 Sept. 2017 (AS 2017 4095; BB12014 2105).

65 SR 121

66 Inserted by No I 1 of the FA of 15 Dec. 2017 (Registration of Civil Status and Land Reg-
ister), in force since 1 Jan. 2019 (AS 2018 4017; BB12014 3551).

67 SR 431.02

68  Inserted by No I 1 of the FA of 15 Dec. 2017 (Registration of Civil Status and Land Reg-
ister), in force since 1 Jan. 2019 (AS 2018 4017; BB12014 3551).

69 SR 831.10

70 Inserted by No I 1 of the FA of 15 Dec. 2017 (Registration of Civil Status and Land Reg-
ister), in force since 1 Jan. 2019 (AS 2018 4017; BB12014 3551).

71 SR 235.2
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2. Supervisory
authorities

la. Central civil
information sys-
tem

2 Exceptionally, the Federal Council may entrust a representative of
Switzerland abroad with these tasks.

Art. 45
1 Each canton shall appoint a supervisory authority.

2 In particular, the supervisory authority shall perform the following
tasks:

1. it supervises the register offices;
2. it supports and advises the register offices;

3. it assists in maintaining the civil register and in carrying out the
preparatory procedure for weddings;

4. it issues directives on recognition and recording of matters re-
lating to civil status that occur abroad and of foreign judicial
and administrative decisions concerning civil status;

5. it provides for the basic and continuing education and training
of persons working in the civil register service.

3 The Confederation is responsible for oversight. It may have recourse
to cantonal appeal procedures against the decisions of the registrars and
the supervisory authorities.”2

Art. 45473

I The Confederation shall operate and develop a central civil infor-
mation system for running a centralised civil register.

2 The Confederation bears the operating and development costs.

3 The cantons shall pay the Confederation an annual fee for the use of
the system for the purposes of managing the register of civil status.

4 The Confederation shall involve the cantons in the development of the
system and provide technical support in its use.

5 In cooperation with the cantons, the Federal Council regulates:

1. the details of the cantons’ involvement in developing the sys-
tem,

the amount to be paid by the cantons for its use;

the rights of access of the civil register authorities and other
agencies with access rights;

72 Amended by No I of the FA of 5 Oct. 2001 (Electronic civil register), in force since
1 July 2004 (AS 2004 2911; BB12001 1639).

73 Inserted by No I of the FA of 5 Oct. 2001 (Electronic civil register) (AS 2004 2911;
BBI12001 1639). Inserted by No I 1 of the FA of 15 Dec. 2017 (Registration of Civil Sta-
tus and Land Register), in force since 1 Jan. 2019 (AS 2018 4017; BB1 2014 3551).
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4.  how the Confederation and cantons cooperate over running the
system;

5.74 the organisational and technical measures necessary to safeguard
data protection and data security and the supervision of compli-
ance with the data protection regulations;

6. data archiving.

6 It may provide for the costs of services for third parties for purposes
unrelated to civil status matters to be charged to these third parties.

Art. 46

I1. Liability I Any person suffering loss caused unlawfully by persons employed in

the civil register service in the exercise of their official duties is entitled
to damages and, where justified by the gravity of the loss, to satisfac-
tion.

2 The canton is liable; it may have recourse against persons who have
caused loss wilfully or through gross negligence.

3 The Government Liability Act of 14 March 195875 applies in relation
to persons employed by the Confederation.

Art. 47

ML Disciplinary 1 Wilful or negligent breaches of official duty by persons working in

measures

civil register offices are subject to disciplinary measures taken by the
cantonal supervisory authority.

2 Disciplinary measures shall consist of reprimands, fines of up to CHF
1000 or, in serious cases, removal from office.

3 The right to prosecute is reserved.

Art. 48

C.Implementing 1 The Federal Council issues the provisions on implementation.
provisions

I Federallaw 2 In particular it regulates:

74

75
76

77

1. the registers to be maintained and the information to be rec-
orded;

2. the use of the OASI number7¢ in accordance with Article 50c¢ of
the Federal Act of 20 December 194677 on the Old-Age and

Amended by Annex 1 No II 16 of the Data Protection Act of 25 Sept. 2020, in force since
1 Sept. 2023 (AS 2022 491; BB12017 6941).

SR 170.32

Term in accordance with Annex No 2 of the FA of 18 Dec. 2020 (Systematic Use of the
OASI Number by Authorities), in force since 1 Jan. 2022 (AS 2021 758; BB1 2019 7359).
This modification has been made in the provision specified in the AS.

SR 831.10
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II. Cantonal law

A. Legal person-
ality

Survivors' Insurance for the purpose of electronic data ex-
change between official registers of persons;

3. the maintenance of the register;
4. supervision.’8

3 To ensure technically reliable implementation the Federal Council
may set minimum requirements for the basic and continuing education
and training of personnel in the civil register service and for the function
of registrar.

4 It determines the fees charged by the civil register service.

51t determines the conditions on which it is permissible by electronic
means:

1.  to provide civil status information;
2. to make declarations concerning civil status;

3. to make notifications and provide extracts from the civil regis-
ter.”9

Art. 49
1 The cantons define the civil register districts.

2 They enact the provisions necessary for implementation within the
framework of federal law.

3 Such cantonal provisions, with the exception of those concerning re-
muneration of personnel, are subject to approval by the Confederation.

Art. 50 and 51
Repealed

Title Two: Legal Entities
Chapter One: General Provisions

Art. 52

1 Associations of persons organised as corporate bodies and independ-
ent bodies with a specific purpose acquire legal personality on being
entered in the commercial register.

78 Amended by Annex No 2 of the Register Harmonisation Act of 23 June 2006, in force
since 1 Jan. 2008 (AS 2006 4165; BB1 2006 427).

79 Inserted by No I of the FA of 5 Oct. 2001 (Electronic Civil Register), in force since
1 July 2004 (AS 2004 2911; BB12001 1639).
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B. Legal capac-
ity

C. Capacity
to act

1. Requirements

II. Action on be-
half of the legal
entity

D. Seat

E. Dissolution

I. Application of
assets

2 Public law corporations and bodies, and associations that do not have
a commercial purpose do not require registration.80

3 Associations of persons and bodies which pursue an immoral or un-
lawful purpose may not acquire legal personality.

Art. 53

Legal entities have all the rights and duties other than those which pre-
suppose intrinsically human attributes, such as sex, age or kinship.

Art. 54

Legal entities have capacity to act once the governing bodies required
by law and their articles of association have been appointed.

Art. 55
I The governing bodies express the will of the legal entity.

2 They bind the legal entity by concluding transactions and by their
other actions.

3 The governing officers are also personally liable for their wrongful
acts.

Art. 563!

The seat of the legal entity is located where its administration is carried
out, unless its articles of association provide otherwise.

Art. 57

1 On dissolution of a legal entity, and unless provided otherwise by law,
the articles of association, the founding charter or the governing bodies,
its assets pass to the state authority (Confederation, canton, commune)
to which the entity had been assigned according to its objects.

2 Such assets must be used as far as possible for the original purpose.

3 Where a legal entity is dissolved due to its pursuit of immoral or un-
lawful objects, the assets pass to the state authority even where contrary
provision has been made.82

80 Amended by No I 1 of the FA of 12 Dec. 2014 on the Implementation of the 2012 Revi-
sion of the Recommendations of the Financial Action Task Force, in force since
1 Jan. 2016 (AS 2015 1389; BBI 2014 605).

81 Amended by Annex No 1 of the FA of 16 Dec. 2005 (Law on limited liability companies
and modifications to the law on companies limited by shares, cooperatives, the commer-
cial register and company names), in force since 1 Jan. 2008 (AS 2007 4791;
BB12002 3148, 2004 3969).

82 Amended by No I of the FA of 8 Oct. 2004 (Law on Foundations), in force since
1 Jan. 2006 (AS 2005 4545; BB12003 8153 8191).

20/360



Swiss Civil Code 210

1. Liquidation

F. Reservation of
public law and
company law

A. Formation

1. Corporate
group of persons

1. Entry in the
commercial reg-
ister®-

Art. 58

The procedure for liquidating the assets of the legal entity is governed
by the regulations for cooperatives.

Art. 59

I Public and ecclesiastical corporations and institutions are governed by
federal and cantonal public law.

2 Associations of persons which pursue a commercial purpose are sub-
ject to the provisions on companies and cooperatives.

3 Common land cooperatives and similar bodies remain subject to the
provisions of cantonal law.

Chapter Two: Associations

Art. 60

I Associations with a political, religious, scientific, cultural, charitable,
social or other non-commercial purpose acquire legal personality as
soon as their intention to exist as a corporate body is apparent from their
articles of association.

2 The articles of association must be done in writing and indicate the
objects of the association, its resources and its organisation.

Art. 61

I Once the articles of association have been ratified and the committee
appointed, the association is eligible for entry in the commercial regis-
ter.

2 The association must be registered if it:
1. conducts a commercial operation in pursuit of its objects;

2. is subject to an audit requirement;

83 Amended by Annex No 1 of the FA of 16 Dec. 2005 (Law on limited liability companies
and modifications to the law on companies limited by shares, cooperatives, the commer-
cial register and company names), in force since 1 Jan. 2008 (AS 2007 4791; BB1 2002
3148, 2004 3969).
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Ila. List of mem-
bers

III. Associations
lacking legal
personality

IV. Relationship
between articles
of association
and the law

3.84 primarily collects or distributes assets abroad, directly or indi-
rectly, that are intended for charitable, religious, cultural, edu-
cational or social purposes.83

2bis The Federal Council shall issue the implementing provisions on the
requirement to be entered in the commercial register.36

2ter It may exempt associations in accordance with paragraph 2 num-
ber 3 from the requirement to be registered in particular if they are ex-
posed to a low risk of abuse for the purpose of money laundering or the
financing of terrorism because of the amount, origin, purpose or in-
tended use of the assets collected or distributed.87

3..88

Art. 61489

I Associations that must be entered in the commercial register shall
keep a list of their members, including their first and surnames, business
names and addresses.

2 They shall keep the list so that it may be accessed at any time in Swit-
zerland.

3 They shall retain the details of each member and any supporting doc-
uments for five years after the member has been removed from the list.

Art. 62

Associations which cannot acquire or have not yet acquired legal per-
sonality are treated as simple partnerships.

Art. 63

' Where the articles of association do not provide rules for the associa-
tion’s organisation or its relationship with its members, the following
provisions apply.

84 Inserted by Annex 1 No 1 of the FA of 19 March 2021, in force since 1 Jan. 2023
(AS 2021 656; 2022 551; BB12019 5451).

85 Amended by Annex No 1 of the FA of 16 Dec. 2005 (Law on limited liability companies
and modifications to the law on companies limited by shares, cooperatives, the commer-
cial register and company names), in force since 1 Jan. 2008 (AS 2007 4791; BBI1 2002
3148, 2004 3969).

86 Inserted by Annex 1 No 1 of the FA of 19 March 2021, in force since 1 Jan. 2023
(AS 2021 656; 2022 551; BB12019 5451).

87 Inserted by Annex 1 No 1 of the FA of 19 March 2021, in force since 1 Jan. 2023
(AS 2021 656; 2022 551; BB12019 5451).

88 Repealed by Annex No 1 of the FA of 19 June 2020 (Company Law), with effect from
1 Jan. 2023 (AS 2020 4005; 2022 109; BB1 2017 399).

89 Inserted by Annex 1 No 1 of the FA of 19 March 2021, in force since 1 Jan. 2023
(AS 2021 656; 2022 551; BB12019 5451).
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B. Organisation

1. General meet-
ing

1. Function, con-
vening of meet-

ings

2. Powers

3. Resolutions
a. Form

b. Voting rights
and majority

c. Exclusion
from voting

2 Mandatory provisions of law cannot be altered by the articles of asso-
ciation.

Art. 64

I The general meeting of members is the supreme governing body of
the association.

2 The general meeting is called by the committee.

3 General meetings must be convened in accordance with the rules set
out in the articles of association and also, as required by law, if one-
fifth of the members so request.

Art. 65

I The general meeting of members decides on admission and exclusion
of members, appoints the committee and decides all matters which are
not reserved to other governing bodies of the association.

2 Tt supervises the activities of the governing bodies and may at any time
dismiss the latter without prejudice to any contractual rights of those
dismissed.

3 The right of dismissal exists by law whenever justified by good cause.

Art. 66
I Resolutions are passed by the general meeting.

2 The written consent of all members to a proposal is equivalent to a
resolution of the general meeting.

Art. 67
I All members have equal voting rights at the general meeting.
2 Resolutions require a majority of the votes of the members present.

3 Resolutions may be taken on matters for which proper notice has not
been given only where this is expressly permitted by the articles of as-
sociation.

Art. 68

Each member is by law excluded from voting on any resolution con-
cerning a transaction or dispute between him or her, his or her spouse
or a lineal relative on the one hand and the association on the other.
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Art. 69

1. Committee 1 The committee is entitled and obliged according to the powers that it

1. Rights and du-
ties in general

is granted under the articles of association to manage and represent the
association.

2 Associations that must be entered in the commercial register must be
able to be represented by a person who is domiciled in Switzerland.
This person must have access to the list of members.%!

Art. 69492

2. Accounting The committee shall maintain the association’s business ledgers. The

provisions of the Code of Obligations®3 on commercial bookkeeping
and accounting apply mutatis mutandis.

Art. 69594

III. Auditors I The association must submit its accounts to a full audit by external

90

91

92

93
94

95

auditors if two of the following figures are exceeded in two successive
business years:

1. total assets of CHF 10 million;
2. turnover of CHF 20 million;
3. average annual total of 50 full-time staff.

2 The association must submit its accounts to a limited audit by external
auditors if a member with personal liability or an obligation to provide
further capital so requests.

3 The provisions of the Code of Obligations®> on external auditors for
companies apply mutatis mutandis.

Amended by Annex No 1 of the FA of 16 Dec. 2005 (Law on limited liability companies
and modifications to the law on companies limited by shares, cooperatives, the commer-
cial register and company names), in force since 1 Jan. 2008

(AS 2007 4791; BB12002 3148, 2004 3969).

Inserted by Annex 1 No 1 of the FA of 19 March 2021, in force since 1 Jan. 2023

(AS 2021 656; 2022 551; BB12019 5451).

Inserted by Annex No 1 of the FA of 16 Dec. 2005 (Law on limited liability companies
and modifications to the law on companies limited by shares, cooperatives, the commer-
cial register and company names) (AS 2007 4791; BB1 2002 3148, 2004 3969). Amended
by Annex No 1 of the FA of 23 Dec. 2011 (Accounting Law), in force since 1 Jan. 2013
(AS 2012 6679; BB12008 1589).

SR 220

Inserted by Annex No 1 of the FA of 16 Dec. 2005 (Law on limited liability companies
and modifications to the law on companies limited by shares, cooperatives, the commer-
cial register and company names), in force since 1 Jan. 2008

(AS 2007 4791; BB12002 3148, 2004 3969).

SR 220
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IV. Organisa-
tional defects

Bbis, Imminent
insolvency and
overindebtedness

C. Membership

1. Admission,
resignation

4 In all other cases the articles of association and the general meeting®
are free to make such auditing arrangements as they deem fit.

Art. 69¢97

L If the association lacks one of the prescribed governing bodies or the
list of members in accordance with Article 61a or if it is no longer le-
gally domiciled at its seat, a member or a creditor may apply to the court
for an order that the necessary measures be taken.%8

2 In particular, the court may set the association a time limit in which to
restore the situation required by law and may, if necessary, appoint an
administrator.

3 The association bears the cost of such measures. The court may order
the association to make an advance payment to the persons appointed.

4 For good cause, the association may apply to the court for the removal
of the persons it appointed.

Art. 694%°

For associations that require to be entered in the commercial register,
the provisions of company law on imminent insolvency and on over-
indebtedness and on the revaluation of land, buildings and equity par-
ticipations apply accordingly.

Art. 70
I Members may be admitted at any time.

2 All members have a legal right to resign subject to six months’ notice
expiring at the end of the calendar year or, if an administrative period
is provided for, at the end of such period.

3 Membership is neither transferable nor heritable.

96 Corrected by the Federal Assembly Drafting Committee (Art. 58 para. 1 ParlA;
SR 171.10).

97 Inserted by Annex No 1 of the FA of 16 Dec. 2005 (Law on limited liability companies
and modifications to the law on companies limited by shares, cooperatives, the commer-
cial register and company names), in force since 1 Jan. 2008
(AS 2007 4791; BB1 2002 3148, 2004 3969).

98 Amended by Annex 1 No 1 of the FA of 19 March 2021, in force since 1 Jan. 2023
(AS 2021 656; 2022 551; BB1 2019 5451).

99 Inserted by Annex No 1 of the FA of 19 June 2020 (Company Law), in force since 1 Jan.
2023 (AS 2020 4005; 2022 109; BBI 2017 399).
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II. Duty to pay
subscriptions

1II. Exclusion

IV. Status of for-
mer members

V. Protection of
the objects of the
association

VI. Protection of
members

CP®. Liability

D. Dissolution

1. Manner of dis-
solution

1. By resolution

Art. 71100

Members have a duty to pay subscriptions if the articles of association
so provide.

Art. 72

I The articles of association may specify the grounds on which a mem-
ber may be excluded, but exclusion may also occur without reasons be-
ing given.

2 In such cases, the exclusion may not be challenged based on the rea-
sons.

3 Unless the articles of association provide otherwise, exclusion re-
quires a resolution by the members and good cause.

Art. 73

I Members who resign or are excluded have no claim on the assets of
the association.

2 They are liable for the subscriptions due during the period of their
membership.

Art. 74

No member may be forced against his or her will to accept a change in
the objects of the association.

Art. 75

Any member who has not consented to a resolution which infringes the
law or the articles of association is entitled by law to challenge such
resolution in court within one month of learning thereof.

Art. 754101

The association is liable for its obligations with its assets. Such liability
is limited to the assets unless the articles of association provide other-
wise.

Art. 76

The association may be dissolved at any time by resolution of the mem-
bers.

100 Amended by No I of the FA of 17 Dec. 2004 (Determination of Subscription Duties for
Association Members), in force since 1 June 2005 (AS 2005 2117; BB1 2004 4835 4843).

101 Inserted by No I of the FA of 17 Dec. 2004 (Determination of Subscription Duties for As-
sociation Members), in force since 1 June 2005 (AS 2005 2117; BBI1 2004 4835 4843).
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2. By operation
of law

3. By court order

1I. Deletion from
the commercial
register

A. Formation
1. In general

II. Form of es-
tablishment

III. Challenge

Art. 77

The association is dissolved by operation of law if it is insolvent or if
the committee may no longer be appointed in accordance with the arti-
cles of association.

Art. 78

Where the objects of the association are unlawful or immoral, the com-
petent authority or an interested party may apply for a court order of
dissolution.

Art. 79

Where the association is registered, the committee or the court shall in-
form the commercial registrar of the dissolution so that the entry may
be deleted.

Chapter Three: Foundations

Art. 80

A foundation is established by the endowment of assets for a particular
purpose.

Art. 81

I A foundation may be created by public deed or by testamentary dis-
position.102

2 The foundation is entered in the commercial register based on its char-
ter and, as the case may be, in accordance with any directions issued by
the supervisory authority, and the entry must indicate the members of
the board of trustees.

3 The probate authority shall inform the commercial registrar of the cre-
ation of the foundation by testamentary disposition.103

Art. 82

A foundation may be challenged by the founder’s heirs or creditors in
the same manner as a gift.

102 Amended by No I of the FA of 8 Oct. 2004 (Law on Foundations), in force since
1 Jan. 2006 (AS 2005 4545; BB1 2003 8153 8191).

103 Inserted by No I of the FA of 8 Oct. 2004 (Law on Foundations), in force since
1 Jan. 2006 (AS 2005 4545; BB1 2003 8153 8191).
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Art. 83104

B. Organisation  The foundation charter shall stipulate the foundation’s governing bod-

1. In general

ies and the manner in which it is to be administered.

Art. 834105

I Bookkeeping 1 The supreme governing body of the foundation shall maintain its busi-

ness ledgers. The provisions of the Code of Obligations!9 on commer-
cial bookkeeping and accounting apply mutatis mutandis.

Art. 835107

111 Auditors I The board of trustees shall appoint external auditors.
1. Duty of audit . . .
and applicable 2 The supervisory authority may exempt a foundation from the duty to

law

appoint external auditors. The Federal Council determines the condi-
tions for such exemption.

3 Where there are no special provisions for foundations, the provisions
of the Code of Obligations!08 on external auditors for public limited
companies apply mutatis mutandis.

41f the foundation has a duty to carry out a limited audit, the supervisory
authority may require a full audit where necessary for a reliable assess-
ment of the foundation’s financial situation.

Art. 83¢109

2. Supervisory  The external auditors must provide the supervisory authority with a

authority

104

105

106
107

108
109

copy of the audit report and all important communications with the
foundation.

Amended by Annex No 1 of the FA of 16 Dec. 2005 (Law on limited liability companies
and modifications to the law on companies limited by shares, cooperatives, the commer-
cial register and company names), in force since 1 Jan. 2008 (AS 2007 4791;

BBI12002 3148, 2004 3969).

Inserted by No I of the FA of 8 Oct. 2004 (Law on Foundations)

(AS 2005 4545; BB12003 8153 8191). Amended by Annex No 1 of the FA of

23 Dec. 2011 (Accounting Law), in force since 1 Jan. 2013

(AS 2012 6679; BB12008 1589).

SR 220

Inserted by No I of the FA of 8 Oct. 2004 (Law on Foundations)

(AS 2005 4545; BB12003 8153 8191). Amended by Annex No 1 of the FA of

16 Dec. 2005 (Law on limited liability companies and modifications to the law on compa-
nies limited by shares, cooperatives, the commercial register and company names), in
force since 1 Jan. 2008 (AS 2007 4791; BB1 2002 3148, 2004 3969).

SR 220

Inserted by Annex No 1 of the FA of 16 Dec. 2005 (Law on limited liability companies
and modifications to the law on companies limited by shares, cooperatives, the commer-
cial register and company names), in force since 1 Jan. 2008

(AS 2007 4791; BB12002 3148, 2004 3969).
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IV. Organisa-
tional defects

C. Supervision

Art. 834110

LIf the planned system of organisation proves inadequate, if the foun-
dation lacks one of the prescribed governing bodies or one such body is
not lawfully constituted, or if the foundation is no longer legally domi-
ciled at its seat, the supervisory authority must take the necessary
measures. In particular it may:!!!

1. set a time limit within which the foundation must restore the
legally required situation; or

2. appoint the body which is lacking or an administrator.

2 In the event that the foundation is unable to organise itself effectively,
the supervisory authority shall transfer its assets to another foundation
with as similar objects as possible.

3 The foundation bears the cost of such measures. The supervisory au-
thority may require the foundation to make an advance payment to the
persons appointed.

4 For good cause, the foundation may request the supervisory authority
to remove persons whom it has appointed.

Art. 84

1 Foundations are supervised by the state authority (Confederation, can-
ton, commune) to which they are assigned.

1bis The cantons may subject foundations at communal level to supervi-
sion at cantonal level.112

2 The supervisory authority must ensure that the foundation’s assets are
used for their declared purpose.

3 Beneficiaries or creditors of the foundation, the founder, donors and
current and former members of the foundation board who have an in-
terest in ensuring that the administration of the foundation complies
with the law and the foundation charter may appeal to the supervisory
authority against acts or omissions of the foundation’s governing bod-
ies. 113

110 Inserted by Annex No 1 of the FA of 16 Dec. 2005 (Law on limited liability companies
and modifications to the law on companies limited by shares, cooperatives, the commer-
cial register and company names), in force since 1 Jan. 2008
(AS 2007 4791; BB1 2002 31438, 2004 3969).

111 Amended by Annex No I of the FA of 17 March 2017 (Commercial Register Law), in
force since 1 Jan. 2021 (AS 2020 957; BB1 2015 3617).

112 nserted by No I of the FA of 8 Oct. 2004 (Law on Foundations), in force since
1 Jan. 2006 (AS 2005 4545; BB1 2003 8153 8191).

113 Inserted by No I of the FA of 17 Dec. 2021 (Strengthening Switzerland as a Foundation
Location), in force since 1 Jan. 2024 (AS 2022 452; BB1 2021 485, 1169).
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C"s, Imminent
insolvency and
overindebtedness

Cter, Disclosure
of remuneration

D. Modification
of the foundation
1. Reorganisation
at the request of
the supervisory
authority118

Art. 84q!14

I'In the event of imminent insolvency or overindebtedness, the board of
trustees must notify the supervisory authority immediately.

2 If the external auditors establish that the foundation is insolvent or
overindebted, they shall notify the supervisory authority.

3 The supervisory authority shall direct the board of trustees to take the
necessary measures. If it fails to do so, the supervisory authority shall
take such measures itself or shall notify the court.

4 The provisions of company law on establishing overindebtedness and
on the revaluation of land, buildings and equity participations apply ac-
cordingly.

Art. 84115

The board of trustees must separately notify the supervisory authority
annually of the total amount of remuneration within the meaning of Ar-
ticle 734a paragraph 2 of the Code of Obligations!!6 that is paid, di-
rectly or indirectly, to the board of trustees and, if applicable, to the
executive board.

Art. 85117

At the request of the supervisory authority and having heard the board
of trustees, the competent federal or cantonal authority may modify the
foundation’s organisation where such a step is urgently required in or-
der to preserve the foundation’s assets or safeguard the pursuit of its
objects.

114 Inserted by No I of the FA of 8 Oct. 2004 (Law on Foundations) (AS 2005 4545; BBl
2003 8153 8191). Amended by Annex No 1 of the FA of 19 June 2020 (Company Law),
in force since 1 Jan. 2023 (AS 2020 4005; 2022 109; BB12017 399).

115 Inserted by No I of the FA of 8 Oct. 2004 (Law on Foundations) (AS 2005 4545; BBl
2003 8153 8191). Amended by Annex No 1 of the FA of 19 June 2020 (Company Law),
in force since 1 Jan. 2023 (AS 2020 4005; 2022 109; BB12017 399).

116 SR 220

117 Amended by No I of the FA of 8 Oct. 2004 (Law on Foundations), in force since
1 Jan. 2006 (AS 2005 4545; BB1 2003 8153 8191).

118 Amended by No I of the FA of 17 Dec. 2021 (Strengthening Switzerland as a Foundation
Location), in force since 1 Jan. 2024 (AS 2022 452; BB1 2021 485, 1169).
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Art. 86

IL. Amendment 1 At the request of the supervisory authority or the board of trustees, the
of objects at the . .

request of the su- competent federal or cantonal authority may amend the objects of the
lif’te“é‘rsalfeyggﬁgf - foundation where the original objects have altered in significance or ef-
of trustees 119 fect to such an extent that the foundation has plainly become estranged

from the founder’s intentions.120

2 Subject to the same requirements, conditions that are detrimental to
the objects of the foundation may be revoked or amended.

Art. 864!2!

élfLo ﬁ?;ﬁ?i? I The competent federal or cantonal authority shall amend the objects

ganisjaﬁona] "~ of the foundation or its organisational form at the founder’s request or

formasaresult  jp accordance with his or her testamentary disposition, provided that the

of a reservation . . ..

by the charter reserves the right to amend the objects or the organisational

founder122 form and that at least ten years have elapsed since the foundation was
established or since the last amendment to the objects or the organisa-
tional form was requested by the founder. The limitation periods run

independently of each other.123

2 Where the foundation pursues public or charitable objects within the
meaning of Article 56 letter g of the Federal Act of 14 December 1990
on Direct Federal Taxation'?*, such new objects must likewise be public
or charitable.

3 The right to amend a foundation’s objects or organisational form is
neither transferable nor heritable.125 If the founder is a legal entity, the
right extinguishes at the latest 20 years after the establishment of the
foundation.

4 Joint founders may only jointly request an amendment of the founda-
tion’s objects or organisational form.126

119 Amended by No I of the FA of 17 Dec. 2021 (Strengthening Switzerland as a Foundation
Location), in force since 1 Jan. 2024 (AS 2022 452; BB1 2021 485, 1169).

120 Amended by No I of the FA of 8 Oct. 2004 (Law of Foundations), in force since
1 Jan. 2006 (AS 2005 4545; BB12003 8153 8191).

121" Inserted by No I of the FA of 8 Oct. 2004 (Law of Foundations), in force since
1 Jan. 2006 (AS 2005 4545; BB1 2003 8153 8191).

122 Amended by No I of the FA of 17 Dec. 2021 (Strengthening Switzerland as a Foundation
Location), in force since 1 Jan. 2024 (AS 2022 452; BB1 2021 485, 1169).

123 Amended by No I of the FA of 17 Dec. 2021 (Strengthening Switzerland as a Foundation
Location), in force since 1 Jan. 2024 (AS 2022 452; BB1 2021 485, 1169).

124 SR 642.11

125 Amended by No I of the FA of 17 Dec. 2021 (Strengthening Switzerland as a Foundation
Location), in force since 1 Jan. 2024 (AS 2022 452; BB1 2021 485, 1169).

126 Amended by No I of the FA of 17 Dec. 2021 (Strengthening Switzerland as a Foundation
Location), in force since 1 Jan. 2024 (AS 2022 452; BB1 2021 485, 1169).
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5 The probate authority shall inform the competent authority of any tes-
tamentary disposition concerning the amendment of the foundation’s
objects or organisational form.!27

Art. 865128
Iv. Ngnm " Having heard the board of trustees, the supervisory authority may make
amendments to . . . .
the charter minor amendments to the foundation charter provided these are objec-

tively justified and do not impair the rights of any third party.

Art. 86¢129

;’&lg orm eonft;he Amendments to the foundation charter in accordance with Articles 85—
86b shall be subject to a ruling from the competent federal or cantonal
authority from the supervisory authority. A public deed is not required
for the amendments.

Art. 87

E. Flan{libt', anld I Family and ecclesiastical foundations are not subject to supervision,
ecclesiastical . . .
foundations unless otherwise provided by public law.

1bis They are exempt from the duty to appoint external auditors.130

2 Private law disputes are decided by the courts.

Art. 88131

F. (li)(iisle{ytion I The competent federal or cantonal authority shall dissolve the foun-
an cletion . . . . .
from the register dation on application or of its own accord if:

1. Dissolution by : . . .
the competent 1. its objects have become unattainable and the foundation cannot

authority be maintained by modifying its charter; or
2. its objects have become unlawful or immoral.

2 Family and ecclesiastical foundations shall be dissolved by court or-
der.

127 Amended by No I of the FA of 17 Dec. 2021 (Strengthening Switzerland as a Foundation
Location), in force since 1 Jan. 2024 (AS 2022 452; BB1 2021 485, 1169).

128 Inserted by No I of the FA of 8 Oct. 2004 (Law of Foundations)
(AS 2005 4545; BB12003 8153 8191). Amended by No I of the FA of 17 Dec. 2021
(Strengthening Switzerland as a Foundation Location), in force since 1 Jan. 2024
(AS 2022 452; BB1 2021 485, 1169).

129 Inserted by No I of the FA of 17 Dec. 2021 (Strengthening Switzerland as a Foundation
Location), in force since 1 Jan. 2024 (AS 2022 452; BBI1 2021 485, 1169).

130 Inserted by No I of the FA of 8 Oct. 2004 (Law of Foundations), in force since
1 Jan. 2006 (AS 2005 4545; BB1 2003 8153 8191).

131 Amended by No I of the FA of 8 Oct. 2004 (Law of Foundations), in force since
1 Jan. 2006 (AS 2005 4545; BB12003 8153 8191).
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Art. 89132

b lfii.gh‘l“" apply | Any interested party may file an application or bring an action for the
or dissolution, . . .
deletion from the dissolution of a foundation.

ist . . . .
e 2 Dissolution must be reported to the commercial registrar so that the
entry may be deleted.
Art. 894133
bGe-nEerEl[r;loyee I The following additional provisions apply to employee benefits
1

schemes!34 schemes established in accordance with Art. 331 of the Code of Obli-

132

133

134

135
136

137

138

139

140
141

gations!35 in the form of a foundation.136

2 The foundation’s governing bodies must furnish the beneficiaries with
the necessary information concerning the foundation’s organisation, ac-
tivities and assets.

3 If employees pay contributions into the benefits scheme, they are en-
titled to participate in its administration at least in proportion to their
contributions; wherever possible, the employees must elect their repre-
sentative from among their employer’s personnel. 137

4 138

5 The beneficiaries may sue the foundation for the distribution of bene-
fits if they have paid contributions into it or if according to the founda-
tion’s regulations they have a legal entitlement to such benefits.

6 For employee benefits schemes providing old age, survivors’ and in-
validity pensions which are subject to the Vested Benefits Act of 17 De-
cember 1993139 (VBA), the provisions of the Federal Act of 25 June
1982 on Occupational Old Age, Survivors’ and Invalidity Pension Pro-
vision (OPA)140 on the following matters apply:14!

Amended by No I of the FA of 8 Oct. 2004 (Law of Foundations), in force since

1 Jan. 2006 (AS 2005 4545; BB1 2003 8153 8191).

Inserted by No II of the FA of 21 March 1958, in force since 1 July 1958

(AS 1958 379; BBI 1956 11 825). Originally Art. 89" until the entry into force of the FA
of 19 Dec. 2008 (Adult Protection Law, Law of Persons and Law of Children), in force
since 1 Jan. 2013 (AS 2011 725; BB12006 7001).

Amended by No II Art. 2 No 1 of the FA of 25 June 1971, in force since 1 Jan. 1972
(AS 1971 1465; BB1 1967 11 241).

SR 220

Amended by No II Art. 2 No 1 of the FA of 25 June 1971, in force since 1 Jan. 1972
(AS 1971 1465; BB1 1967 11 241).

Amended by No II Art. 2 No 1 of the FA of 25 June 1971, in force since 1 Jan. 1972
(AS 1971 1465; BB1 1967 11 241).

Repealed by No III of the FA of 21 June 1996, with effect from 1 Jan. 1997

(AS 1996 3067; BB1 1996 1 564 580).

SR 831.42

SR 831.40

Amended by No I of the FA of 25 Sept. 2015 (Employee Benefits Schemes), in force
since 1 April 2016 (AS 2016 935; BBI 2014 6143 6649).
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142

143

144

145

146

147

148

149

150

151

1.142the definition and principles of occupational pension arrange-
ments and the insurable salary or income (Art. 1, 33a and 33b);

2.143 the requirement of being subject to OASI (Art. 5 para. 1);

2a.144 the drawing of retirement benefits (Art. 13 para. 2, Art. 13a
and 13b),

3. the beneficiaries in the case of survivors’ benefits (Art. 20a);

3a.145 the adjustment of the invalidity pension following the equita-
ble division of occupational pensions (Art. 24 para. 5);

3b.146 the provisional continuation of insurance and of the entitle-
ment to benefits on the reduction or termination of the invalidity
pension (Art. 26a);

4.147 the adjustment of plan benefits to inflation (Art. 36 para. 2—4);
4a.148 the agreement on a lump sum payment (Art. 37a);

4b.149 the measures in the case of neglect of maintenance obligations
(Art. 40);

5. the prescription of claims and the safekeeping of insurance doc-
uments (Art. 41);

5a.150 the use, processing and disclosure of the OASI number (Art.
48 para. 4, Art. 85a lit. f and Art. 86a para. 2 lit. b%);

6. liability (Art. 52);

7.151the licensing and duties of the supervisory bodies
(Art. 52a-52e);

Amended by No II 1 of the FA of 11 Dec. 2009 (Measures to Facilitate the Employment
of Older Persons), in force since 1 Jan. 2011 (AS 2010 4427; BB1 2007 5669).

Amended by No I of the FA of 25 Sept. 2015 (Employee Benefits Schemes), in force
since 1 April 2016 (AS 2016 935; BB1 2014 6143 6649).

Inserted by Annex No 1 of the FA of 17 Dec. 2021 (OASI 21), in force since 1 Jan. 2024
(AS 2023 92; BB1 2019 6305).

Inserted by Annex No 2 of the FA of 18 March 2011 (6th InvI Revision, first set of
measures) (AS 2011 5659; BB12010 1817). Amended by No I of the FA of 19 June 2015
(Equitable Division of Pensions on Divorce), in force since 1 Jan. 2017

(AS 2016 2313; BB12013 4887).

Inserted by No I of the FA of 19 June 2015 (Equitable Division of Pensions on Divorce),
in force since 1 Jan. 2017 (AS 2016 2313; BB12013 4887).

Amended by Annex No 1 of the FA of 18 June 2004, in force since 1 Jan. 2005

(AS 2004 4635; BB12003 6399).

Inserted by No I of the FA of 19 June 2015 (Equitable Division of Pensions on Divorce),
in force since 1 Jan. 2017 (AS 2016 2313; BB1 2013 4887).

Inserted by No I of the FA of 20 March 2015 (Child Maintenance), in force since

1 Jan. 2022 (AS 2015 4299, 2020 5; BB1 2014 529).

Inserted by Annex No 1 of the FA of 23 June 2006 (New OASI Insurance Number), in
force since 1 Dec. 2007 (AS 2007 5259; BB12006 501).

Amended by No II 1 of the FA of 19 March 2010 (OPA Structural Reform), in force since
1 Jan. 2012 (AS 2011 3393; BB12007 5669).
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152

153

154

155

156

157

158

159

160

8.152 the integrity and loyalty of the persons responsible, transactions
with  close associates and conflicts of interest
(Art. 51b, 51c and 53a);

9. partial or total liquidation (Art. 5356-53d);
10.153 termination of contracts (Art. 53e—53f);

11.154 the guarantee fund (Art. 56 para. 1 let. ¢ and i and para. 2-5,
Art. 56a, 57 and 59);

12.155 supervision and oversight (Art. 61-62a and 64—64c¢);
13.156 .

14.157 financial security (Art. 65 para. 1, 3 and 4, Art. 66 para. 4, Art.
67 and Art. 72a-72g);

15. transparency (Art. 65a);
16.158 reserves and fluctuation reserves (Art. 65b);

17. insurance contracts between occupational benefits schemes and
insurance institutions (Art. 68 para. 3 and 4);

18.159 asset management (Art. 71) and the shareholder’s requirement
to vote (Art. 71a and 71b);

19. legal recourse (Art. 73 and 74);

20. criminal provisions (Art. 75-79);

21. buy-in (Art. 79b);

22. insurable salary and income (Art. 79¢);

23. provision of information to insured persons (Art. 865).160

Amended by No II 1 of the FA of 19 March 2010 (OPA Structural Reform), in force since
1 Jan. 2012 (AS 2011 3393; BB1 2007 5669).

Amended by Annex No 1 of the FA of 17 June 2022 (Modernisation of Supervision), in
force since 1 Jan. 2024 (AS 2023 688; BB12020 1).

Amended by Annex No 1 of the FA of 17 June 2022 (Modernisation of Supervision), in
force since 1 Jan. 2024 (AS 2023 688; BB12020 1).

Amended by No II 1 of the FA of 19 March 2010 (OPA Structural Reform), in force since
1 Jan. 2012 (AS 2011 3393; BB1 2007 5669).

Repealed by No II 1 of the FA of 19 March 2010 (OPA Structural Reform), with effect
from 1 Jan. 2012 (AS 2011 3393; BB12007 5669).

Amended by No II 1 of the FA of 17 Dec. 2010 (Funding of benefits schemes for public
corporations), in force since 1 Jan. 2012 (AS 2011 3385; BB12008 8411).

Amended by Annex No 1 of the FA of 17 June 2022 (Modernisation of Supervision), in
force since 1 Jan. 2024 (AS 2023 688; BB12020 1).

Amended by Annex No 1 of the FA of 19 June 2020 (Company Law), in force since

1 Jan. 2023 (AS 2020 4005; 2022 109; BB12017 399).

Inserted by Annex No 1 of the FA of 25 June 1982 on Old Age, Survivors’ and Disability
Insurance (AS 1983 797; BB1 1976 I 149). Amended by Annex No 1 of the FA of

3 Oct. 2003 (1% revision of OPA), No 6, 7, 10—12, 14 (with the exception of Art. 66 para.
4), 15, 17-20 and 23 in force since 1 April 2004, No 3-5, 8, 9, 13, 14 (Art. 66 para. 4) and
16 in force since 1 Jan. 2005, No 1, 21 and 22 in force since 1 Jan. 2006

(AS 2004 1677; BB1 2000 2637).
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7 For employee benefits schemes providing old age, survivors’ and in-
validity pensions but which are not subject to the VBA, such as em-
ployer-sponsored welfare funds with discretionary benefits and financ-
ing foundations, only the following provisions of the OPA apply:

the requirement of being subject to OASI (Art. 5 para. 1);

2. the use, processing and disclosure of the OASI number (Art. 48
para. 4, 85a let. f and 86a para. 2 let. bbis);

3. liability (Art. 52);

4. the licensing and duties of the auditors (Art. 52a, 52b and 52¢
para. 1 let. a—d and g, 2 and 3);

5. the integrity and loyalty of the persons responsible, transactions
with close associates and conflicts of interest (Art. 515, 51¢ and
53a);

6. total liquidation (Art. 53¢);

7. supervision and oversight (Art. 61-62a and 64—64b);
8. legal recourse (Art. 73 and 74);

9. criminal provisions (Art. 75-79);

10. tax treatment (Art. 80, 81 para. 1 and 83).161

8 For employee benefits schemes under paragraph 7, the following pro-
visions also apply:

1. they manage their assets so that security, an adequate yield on
investments and the required liquidity for their tasks are guar-
anteed.

2.  the supervisory authority shall rule on partial liquidation mat-
ters related to employer-sponsored welfare funds with discre-
tionary benefits at the request of the foundation board.

3. they shall respect the principles of equal treatment and fairness
mutatis mutandis.'”

161 Inserted by No I of the FA of 25 Sept. 2015 (Employee Benefits Schemes), in force since
1 April 2016 (AS 2016 935; BB1 2014 6143 6649).

162 Inserted by No I of the FA of 25 Sept. 2015 (Employee Benefits Schemes), in force since
1 April 2016 (AS 2016 935; BB1 2014 6143 6649).
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A. No manage-
ment

B. Jurisdiction

A. Betrothal

B. Ending the
engagement

L. Gifts

Title Twobis; 163 164 Collective Assets

Art. 89b

! In the case of a public collection for charitable purposes, if no arrange-
ments have been made for the management or use of the collective as-
sets, the competent authority shall take the required measures.

2 Tt may appoint an administrator for the collective assets or allocate the
assets to an association or a foundation with objects that are as similar
as possible.

3 The administrator is subject, mutatis mutandis, to the regulations on
deputyships in context of adult protection.

Art. 89¢

I The canton in which the main part of the collective is managed has
jurisdiction.

2 Unless the canton provides otherwise, the authority that supervises the
foundations has jurisdiction.

Part Two: Family Law
Division One: Marital Law
Title Three:165 Marriage
Chapter One: Engagement

Art. 90
! Engagement is constituted by mutual promises to marry.

2 Minors incur no obligation through betrothal without the consent of
their legal representative.!166

3 Engagement does not give rise to any actionable obligation to marry.

Art. 91

IIf the engagement is ended, the engaged parties may demand the re-
turn of gifts made to each other, with the exception of the usual occa-
sional gifts, unless the engagement has ended as a result of death.

163 Corrected by the Federal Assembly Drafting Committee (Art. 58 Abs. 1 ParlA;
SR 171.10).

164 Inserted by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons and
Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).

165 Amended by No I 2 of the FA of 26 June 1998, in force since 1 Jan. 2000 (AS 1999 1118;
BBI1199611).

166 Amended by No 1 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
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1I. Duty to con-
tribute

III. Prescription

A. Capacity to
marry

B. Impediments
I. Kinship169

II. Previous mar-
riage or regis-
tered partnership

2 Where such gifts are no longer at hand, restitution is subject to the
provisions governing unjust enrichment.

Art. 92167

If one of the engaged couple has in good faith incurred expense in an-
ticipation of the marriage ceremony and the engagement is then ended,
he or she may claim a reasonable contribution from the other where this
is not inequitable in the overall circumstances.

Art. 93

Claims arising from the engagement prescribe one year from the ending
of the engagement.

Chapter Two: Requirements for Marriage

Art. 94168

Marriage may be entered into by two person who have reached 18 years
of age and have capacity of judgement.

Art. 95

I Marriage between lineal relatives and between siblings or half-sib-
lings, whether related to each other by parentage or adoption, is prohib-
ited.170

2 Adoption does not remove the impediment to marriage constituted by
kinship between the adopted child and his issue on the one hand and his
adoptive family on the other.

Art. 96171

A person wishing to marry must prove that any previous marriage or
any registered partnership with a third party has been annulled or dis-
solved.

167 Amended by No I of the FA of 18 Dec. 2020 (Marriage for All), in force since
1 July 2022 (AS 2021 747; BB12019 8595; 2020 1273).

168 Amended by No I of the FA of 18 Dec. 2020 (Marriage for All), in force since 1 July
2022 (AS 2021 747; BB1 2019 8595; 2020 1273).

169 Amended by Annex No 8 of the Civil Partnerships Act of 18 June 2004, in force since
1 Jan. 2006 (AS 2005 5685; BB1 2003 1288).

170 Amended by Annex No 8 of the Civil Partnerships Act of 18 June 2004, in force since
1 Jan. 2006 (AS 2005 5685; BB1 2003 1288).

171 Amended by No I of the FA of 18 Dec. 2020 (Marriage for All), in force since 1 July
2022 (AS 2021 747; BB1 2019 8595; 2020 1273).
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A. General prin-
ciples

A®*. Circumven-
tion of the legis-
lation on foreign
nationals

B. Preparatory
procedure

1. Request

II. Conduct and
completion of
the preparatory
procedure

Chapter Three: Preparation and Wedding Ceremony

Art. 97

I The wedding ceremony takes place in the presence of the civil regis-
trar after the preparatory procedure has been taken.

2 The engaged couple may marry in the civil register district of their
choice.

3 No religious wedding ceremony is permitted prior to the civil cere-
mony.

Art. 974172

I The civil registrar shall not consider a request for marriage if either of
the prospective spouses clearly has no intention of living with the other
but wishes to circumvent the provisions on the admission and residence
of foreign nationals.

2 The civil registrar shall grant a hearing to the prospective spouses and
may obtain information from other authorities or third parties.

Art. 98

I The preparatory procedure shall be carried out at the civil register of-
fice at the domicile of either of the prospective spouses at their re-
quest.173

2 They must appear in person. If they may show that they clearly cannot
be required to do so, the preparatory procedure may be carried out in
writing.

3 They must furnish documentary proof of identity and personally de-
clare at the civil register office that they satisfy the legal requirements
for marriage; they must also produce any necessary consent.

4 Engaged couples who are not Swiss citizens must prove during the
preparatory procedure that they are lawfully resident in Switzerland.174

Art. 99
1 The civil register office verifies that:

1.  the request has been duly submitted,

172 Inserted by Annex No II 4 of the FA of 16 Dec. 2005 on Foreign Nationals
(AS 2007 5437; BB1 2002 3709). Amended by No I of the FA of 18 Dec. 2020
(Marriage for All), in force since 1 July 2022 (AS 2021 747; BB12019 8595; 2020 1273).
173 Amended by No I of the FA of 18 Dec. 2020 (Marriage for All), in force since 1 July
2022 (AS 2021 747; BB1 2019 8595; 2020 1273).
174 Inserted by No I of the FA of 12 June 2009 (Prevention of Marriages in the event of Un-
lawful Residence), in force since 1 Jan. 2011 (AS 2010 3057; BB1 2008 2467 2481).
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III. Time limits

C. Wedding cer-
emony

1. Venue

II. Form

2. the identity of the engaged couple has been established; and

3.175the requirements for marriage are satisfied, and in particular
whether there are any circumstances that suggest that the re-
quest clearly does not reflect the free will of the engaged cou-
ple.

2 Provided these requirements are fulfilled, the civil register office shall
inform the betrothed parties that the preparatory procedure has been
completed and of the legally prescribed time limits for holding the wed-
ding ceremony.176

3 After consulting the engaged couple and in conformity with cantonal
regulations, the civil register office sets the date of the wedding cere-
mony or, upon request, authorises that it may be conducted in another
civil register district.

4 The civil register office must inform the competent authority of the
identity of any engaged couple who have not proven that they are law-
fully resident in Switzerland.177

Art. 100178

The wedding ceremony may take place within three months following
notification of completion of the preparatory procedure.

Art. 101

I The wedding ceremony takes place at the wedding venue of the civil
register district chosen by the engaged couple.

2 Where the preparatory procedure was conducted in a different civil
register district, the engaged couple must produce a marriage licence.

3 If the engaged couple show that they cannot reasonably be required to
appear at the official venue, the wedding may take place at another lo-
cation.

Art. 102

I' A wedding is a public ceremony that takes place in the presence of
two adult witnesses who are capable of judgement.179

175 Amended by No I 3 of the FA of 15 June 2012 on Measures against Forced Marriages, in
force since 1 July 2013 (AS 2013 1035; BB12011 2185).

176 Amended by No I of the FA of 28 Sept. 2018, in force since 1 Jan. 2020
(AS 2019 3813; BBI1 2017 6769).

177 Inserted by No I of the FA of 12 June 2009 (Prevention of Marriages in the event of Un-
lawful Residence), in force since 1 Jan. 2011 (AS 2010 3057; BB1 2008 2467 2481).

178 Amended by No I of the FA of 28 Sept. 2018, in force since 1 Jan. 2020
(AS 2019 3813; BB1 2017 6769).

179 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
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2 The civil registrar asks the prospective spouses individually whether
each wishes to marry the other.180

3 If both answer in the affirmative, they are pronounced married by mu-
tual consent.

Art. 103

D. Implementing  The Federal Council and, within the scope of their powers, the cantons

provisions

shall enact the necessary implementing provisions.

Chapter Four: Annulment of Marriage

Art. 104

A. General prin- ~ A marriage contracted before a civil registrar may be annulled only on

ciple

one of the grounds provided in this chapter.

Art. 105

B. Annulment  Grounds for annulment are:
not subject to a

time limit 1.181 that one of the spouses was already married or living in a regis-

1. Grounds

180

181

182

183

184

185

tered partnership with a third party at the time of the wedding
and the previous marriage or registered partnership has not been
dissolved;

2. that one of the spouses lacked capacity of judgement at the time
of the wedding and has not regained such capacity since;

3.182 that the marriage was prohibited due to kinship;

4.183 one of the spouses has no intention of living with the other, but
wishes to circumvent the provisions on the admission and resi-
dence of foreign nationals;

5.184 3 spouse has not married of his or her own free will;

6.185 one of the spouses is a minor, unless the continuation of the
marriage is in the overriding interest of this spouse.

Amended by No I of the FA of 18 Dec. 2020 (Marriage for All), in force since 1 July
2022 (AS 2021 747; BB1 2019 8595; 2020 1273).

Amended by No I of the FA of 18 Dec. 2020 (Marriage for All), in force since 1 July
2022 (AS 2021 747; BB1 2019 8595; 2020 1273).

Amended by No 8 of the Civil Partnerships Act of 18 June 2004, in force since

1 Jan. 2006 (AS 2005 5685; BBI 2003 1288).

Inserted by Annex No II 4 of the FA of 16 Dec. 2005 on Foreign Nationals, in force since
1 Jan. 2008 (AS 2007 5437; BB1 2002 3709).

Inserted by No I 3 of the FA of 15 June 2012 on Measures against Forced Marriages, in
force since 1 July 2013 (AS 2013 1035; BB1 2011 2185).

Inserted by No I 3 of the FA of 15 June 2012 on Measures against Forced Marriages, in
force since 1 July 2013 (AS 2013 1035; BB1 2011 2185).
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1I. Action for an-

nulment

C. Annulment
subject to a time
limit

1. Grounds

1I. Action for an-

nulment

D. Effects of
judgment

Art. 106

' An action for annulment is brought ex officio by the competent can-
tonal authority at the domicile of the spouses; in addition, any interested
party is entitled to bring such action. Provided this is compatible with
their duties, the federal and cantonal authorities shall contact the au-
thority competent for the action if they have reason to believe that there
are grounds for annulment.186

2 If the marriage has been otherwise dissolved, the authority may no
longer seek an annulment ex officio; however, any interested party may
seek a declaration of annulment.

3 An action for annulment may be brought at any time.

Art. 107
A spouse may seek a declaration of annulment if he or she:
1. temporarily lacked capacity of judgement at the time of the
wedding;
2.  married in error, whether because he or she did not wish to
marry at all or did not wish to marry the other person;

3. contracted the marriage because he or she was intentionally de-
ceived with regard to essential personal attributes of the other
spouse;

4.187

Art. 108

I An action for annulment must be brought within six months of learn-
ing of the grounds for annulment or of the date on which the threat
ceased, but in any event within five years of the wedding.

2 The right to bring an action for annulment does not pass to heirs; how-
ever, an heir may continue an action already brought.

Art. 109

I'A marriage does not become invalid until a court has declared it an-
nulled; prior to such judgment it has all the effects of a valid marriage
with the exception of claims under inheritance law, which in any event
the surviving spouse loses.

186 Last sentence inserted by No I 3 of the FA of 15 June 2012 on Measures against Forced
Marriages, in force since 1 July 2013 (AS 2013 1035; BB1 2011 2185).

187 Repealed by No I 3 of the FA of 15 June 2012 on Measures against Forced— Marriages,
with effect from 1 July 2013 (AS 2013 1035; BB1 2011 2185).
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A. Divorce by
joint request

1. Comprehen-
sive agreement

1I. Partial agree-
ment

2 The provisions governing divorce apply mutatis mutandis to the ef-
fects of a court declaration of annulment on the spouses and their chil-
dren.

3 The presumption of paternity in favour of the husband does not apply
if the marriage is annulled because it served to circumvent the provi-
sions on the admission and residence of foreign nationals.188

Art. 110189

Title Four:!% Divorce and Separation
Chapter One: Requirements for Divorce

Art. 111191

I Where the spouses jointly request divorce and submit a comprehen-
sive agreement on the consequences of the divorce along with any nec-
essary documents and with joint applications in respect of the children,
the court shall hear the spouses both separately and together. The hear-
ing may comprise two or more sessions.

2 If the court is persuaded that desire for divorce and the agreement are
the product of free will and careful reflection and that the agreement
with the applications in respect of the children may be approved, the
court shall issue the divorce decree.

Art. 112

I The spouses may jointly request divorce and ask the court to decide
matters on which they cannot reach agreement.

2 As in the case of comprehensive agreement, the court shall hear the
parties on those consequences of the divorce on which they have
reached agreement and on their request that the remaining conse-
quences be decided by the court.

3192

188 Inserted by Annex No II 4 of the FA of 16 Dec. 2005 on Foreign Nationals, in force since
1 Jan. 2008 (AS 2007 5437; BB1 2002 3709).

189 Repealed by Annex 1 No II 3 of the Civil Procedure Code of 19 Dec. 2008, with effect
from 1 Jan. 2011 (AS 2010 1739; BB1 2006 7221).

190 Amended by No I 3 of the FA of 26 June 1998, in force since 1 Jan. 2000 (AS 1999 1118;
BB1199611).

191 Amended by No I of the FA of 25 Sept. 2009 (Reflection Period in Divorce Proceedings
by joint Application), in force since 1 Feb. 2010 (AS 2010 281; BB1 2008 1959 1975).

192 Repealed by Annex 1 No II 3 of the Civil Procedure Code of 19 Dec. 2008, with effect
from 1 Jan. 2011 (AS 2010 1739; BB1 2006 7221).
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B. Divorce at the
petition of one
spouse

1. After living
apart

1I. Irretrievable
breakdown

A. Requirements
and procedure

B. Effects of
separation

Art. 113193

Art. 114194

A spouse may petition for divorce if, at the time the petition is filed or
at the time the divorce request is replaced by a divorce petition, the
spouses have lived apart for at least two years.

Art. 115195

Prior to the expiry of the two-year period, a spouse may petition for
divorce if the marriage has irretrievably broken down for compelling
reasons for which he or she is not responsible.

Art. 116196

Chapter Two: Separation

Art. 117

I Spouses may petition for a separation decree subject to the same re-
quirements as apply to divorce.

2,197

3 The right to petition for divorce is unaffected by the separation decree.

Art. 118

I By operation of the law, the separation decree implements the marital
property separation of property regime.

2 Otherwise, the provisions governing measures for the protection of the
marital union apply mutatis mutandis.

193 Repealed by Annex 1 No II 3 of the Civil Procedure Code of 19 Dec. 2008, with effect
from 1 Jan. 2011 (AS 2010 1739; BB1 2006 7221).

194 Amended by No I of the FA of 19 Dec. 2003 (Separation Period in Divorce Law), in force
since 1 June 2004 (AS 2004 2161; BB1 2003 3927 5825).

195 Amended by No I of the FA of 19 Dec. 2003 (Separation Period in Divorce Law), in force
since 1 June 2004 (AS 2004 2161; BB12003 3927 5825).

196 Repealed by Annex 1 No II 3 of the Civil Procedure Code of 19 Dec. 2008, with effect
from 1 Jan. 2011 (AS 2010 1739; BB1 2006 7221).

197 Repealed by Annex 1 No II 3 of the Civil Procedure Code of 19 Dec. 2008, with effect
from 1 Jan. 2011 (AS 2010 1739; BB12006 7221).
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A. Civil status of
divorced spouses

B. Marital prop-
erty law and in-
heritance law

C. Family home

Chapter Three: Consequences of Divorce

Art. 119198

I' A spouse who has changed his or her surname on marriage retains that
surname following divorce; he or she may at any time declare before
the civil registrar the wish to revert to the name by which he or she was
known prior to the marriage.

Art. 120

1 The provisions of marital property law apply to the division of marital
property.

2 Divorced spouses have no statutory rights of inheritance in relation to
each other.199

3 Unless there is an instruction to the contrary, spouses may not raise
any claims based on testamentary dispositions:

1. after divorce;

2.  after the death of a spouse during divorce proceedings that re-
sults in the surviving spouse losing his or her right to claim the
statutory entitlement.200

Art. 121

1 If a spouse must remain in the family home because of the children or
for other compelling reasons, the court may transfer the rights and ob-
ligations under the tenancy agreement to that spouse provided this is
not inequitable for the other.

2 The previous tenant is jointly and severally liable for payment of the
rent up to the date on which the tenancy ends or may be terminated
pursuant to the tenancy agreement or by law, but for a maximum period
of two years; if an action is brought to recover rent due, he or she is
entitled to set off the amount paid in instalments equal to the amount of
the monthly rent against any maintenance payments owed to the other
spouse.

3 If the home belongs to the family of one of the spouses, the court may,
on the same conditions, grant the other spouse a right of residence for a
fixed term in return for reasonable compensation or set-off against
maintenance payments. Where new and compelling reasons so require,
such right of residence may be restricted or revoked.

198 Amended by No I of the FA of 30 Sept. 2011 (Name and Citizenship), in force since
1 Jan. 2013 (AS 2012 2569; BB1 2009 7573 7581).

199 Amended by No I of the FA of 18 Dec. 2020 (Law of Succession), in force since
1 Jan. 2023 (AS 2021 312; BB1 2018 5813).

200 TInserted by No I of the FA of 18 Dec. 2020 (Law of Succession), in force since
1 Jan. 2023 (AS 2021 312; BBI1 2018 5813).
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Art. 122201

D. Occupational  [n the event of divorce, any occupational pension assets accrued during

f e;;f:isl the marriage up to the point at which divorce proceedings commence
. ple L .

are divided equitably.

Art. 123202
II. Equitable di- 1 Termination benefits including vested benefits and early withdrawals

vision of termi- . . ..
nation benefits  for purchasing owner-occupied property are divided equally.

2 Paragraph 1 does not apply to one-off contributions from individual
property in accordance with the law.

3 The termination benefits to be divided are calculated on the basis of
Articles 15—17 and 22a or 22b of the Vested Benefits Act of 17 Decem-
ber 1993203,

Art. 124204

H,I;Equift?ble ]d(ii- L'If, at the point at which divorce proceedings commence, a spouse is
vision of invaha- . . g . .
ity pension prior drawing an invalidity pension prior to the statutory reference age, the

tostatutory ref- amount to which he or she would be entitled under Article 2 paragraph

erence age205

201

202

203
204

205

206

1ter of the Vested Benefits Act of 17 December 1993206 following can-
cellation of the invalidity pension counts as the termination benefits.

2 The provisions on the equitable division of termination benefits apply
mutatis mutandis.

3 The Federal Council determines in which cases the amount under par-
agraph 1 may not be applied in the division because there has been a
reduction due to over-compensation.

Amended by No I of the FA of 19 June 2015 (Equitable Division of Pensions on Divorce),
in force since 1 Jan. 2017 (AS 2016 2313; BB1 2013 4887).

Amended by No I of the FA of 19 June 2015 (Equitable Division of Pensions on Divorce),
in force since 1 Jan. 2017 (AS 2016 2313; BB1 2013 4887).

SR 831.42

Amended by No I of the FA of 19 June 2015 (Equitable Division of Pensions on Divorce),
in force since 1 Jan. 2017 (AS 2016 2313; BB1 2013 4887).

Term in accordance with Annex No 1 of the FA of 17 Dec. 2021 (OASI 21), in force
since 1 Jan. 2024 (AS 2023 92; BB12019 6305). This amendment has been made in the
provisions specified in the AS.

SR 831.42
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IV. Equitable di-
vision in the case
of invalidity pen-
sions after statu-
tory reference
age and in the
case of retire-
ment pensions

V. Exceptions

Art. 1244207

LTf, at the point at which divorce proceedings commence, a spouse is
drawing an invalidity pension after the statutory reference age or draw-
ing a retirement pension, the court decides at its own discretion how the
pension is to be divided. In doing so it primarily takes into account the
duration of the marriage and the pension requirements of each spouse.

2 The share of the pension awarded to the spouse entitled thereto is con-
verted into a life-long pension. This is paid to the entitled spouse by the
liable spouse’s occupational pension fund or is transferred to the enti-
tled spouse’s own occupational pension fund.

3 The Federal Council regulates:

1. the actuarial conversion of the share of the pension into a life-
long pension;

2.  the procedure in cases in which the retirement benefits are post-
poned or the invalidity pension is reduced due to over-compen-
sation.

Art. 1245208

I The spouses may, in an agreement on the consequences of the divorce,
agree not to divide the assets equally or not to divide them at all if there
are sufficient retirement pension and invalidity pension funds other-
wise.

2 The court may award the entitled spouse less than half of the termina-
tion benefits or rule that they should not be divided if good cause exists.

Good cause exists above all when equal division would be unreasona-
ble:

1. in view of the division of marital property or the economic cir-
cumstances following divorce;

2. in view of the pension requirements, in particular with regard
to the difference in age between the spouses.

3 The court may award the entitled spouse more than half of the termi-
nation benefits if he or she cares for joint children following the divorce
and the liable spouse continues to have sufficient retirement and inva-
lidity pension assets.

207 Tnserted by No I of the FA of 19 June 2015 (Equitable Division of Pensions on Divorce),
in force since 1 Jan. 2017 (AS 2016 2313; BB1 2013 4887).

208 TInserted by No I of the FA of 19 June 2015 (Equitable Division of Pensions on Divorce),
in force since 1 Jan. 2017 (AS 2016 2313; BB1 2013 4887).
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VI. Offset of
mutual entitle-
ments

VII. Unreasona-
bleness

VIII. Impossibil-
ity

E. Post-marital
maintenance

1. Requirements

Art. 124209

I The spouses’ mutual entitlements to termination benefits or a share of
a pension are offset. The pension entitlement is offset before the share
of the pension awarded to the entitled spouse is converted into a life-
long pension.

2 Termination benefits may only be offset against a share of a pension
if the spouses and the occupational pension institutions agree.

Art. 1244210

If, having considered the pension requirements of both spouses, an eq-
uitable division of occupational pension assets is unreasonable, the lia-
ble spouse shall owe the entitled spouse a lump sum payment.

Art. 124¢211

LIf the equitable division of pension fund assets is not possible, the
liable spouse shall owe the entitled spouse adequate compensation in
the form of a lump sum payment or as a pension.

2 A Swiss judgment may be amended at the request of the liable spouse
if pension entitlements existing abroad have been offset by adequate
compensation pursuant to paragraph 1 and such pension entitlements
are then divided up in a foreign decision that is binding on the foreign
party liable to pay pension contributions.

Art. 125

I'If a spouse cannot reasonably be expected to provide for his or her
own maintenance, including an appropriate level of retirement provi-
sion, the other spouse must pay a suitable contribution.

2 In deciding whether such a contribution is to be made and, if so, in
what amount and for how long, the following factors in particular must
be considered:

1. the division of duties during the marriage;
2.  the duration of the marriage;

3. the standard of living during the marriage;
4. the age and health of the spouses;
5

the income and assets of the spouses;

209 Inserted by No I of the FA of 19 June 2015 (Equitable Division of Pensions on Divorce),
in force since 1 Jan. 2017 (AS 2016 2313; BB12013 4887).

210 Tnserted by No I of the FA of 19 June 2015 (Equitable Division of Pensions on Divorce),
in force since 1 Jan. 2017 (AS 2016 2313; BB12013 4887).

211 Inserted by No I of the FA of 19 June 2015 (Equitable Division of Pensions on Divorce),
in force since 1 Jan. 2017 (AS 2016 2313; BB1 2013 4887).
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6. the extent and duration of child care still required of the
spouses;

7. the vocational training and career prospects of the spouses and
the likely cost of reintegration into working life;

8. expectancy of federal old age and survivor’s insurance benefits
and of occupational or other private or state pensions, including
the expected proceeds of any division of withdrawal benefits.

3 Exceptionally, a maintenance contribution may be denied or reduced
if it would clearly be inequitable, particularly because the spouse oth-
erwise entitled to receive such contribution:

1. has grossly neglected his or her duty to contribute to the mainte-
nance of the family;

2. has wilfully brought about his or her own indigence;

has committed a serious criminal offence against the other
spouse or a person close to him or her.

Art. 126

II Modalities of 1 The court shall fix an amount to be paid periodically by way of
maintenant . . . . .
contributions maintenance contribution and set the date on which the duty of mainte-

nance commences.

2 Where justified in specific circumstances, a lump sum settlement may
be ordered instead of regular payments.

3 The court may attach conditions to the maintenance contribution.

Art. 127

1L Regular pay-  The spouses may wholly or in part exclude any alteration of the regular

ments . . .
' maintenance payments stipulated in the agreement.
1. Special terms

Art. 128

2. Adjustment  The court may direct that the maintenance contribution will automati-
for inflation . . . .
cally increase or decrease depending on specified changes in the cost of
living.

Art. 129

g;}?ﬁjﬁgem by 11In the event of a substantial and enduring change in circumstances,
the periodic maintenance payments may be reduced, cancelled or sus-
pended for a certain time; an improvement in the circumstances of the
party entitled to maintenance may be taken into account only if the pay-
ments stipulated in the divorce decree provided sufficient maintenance.
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4. Expiry by law

IV. Enforcement

1. Enforcement
assistance

2. Advance pay-
ments

3. Directions to
debtors and })ost—
ing security?14

2 The party entitled to maintenance may request that the payments be
adjusted in line with future inflation if the income of the other party has
increased unexpectedly since the divorce.

3 Within five years of the divorce, the party entitled to maintenance may
request that payments be ordered or increased provided the divorce de-
cree states that it was not possible at that time to order sufficient mainte-
nance payments and provided the economic circumstances of the party
obliged to pay maintenance have since improved.

Art. 130

I The duty to pay maintenance expires on the death of either the receiv-
ing party or the paying party.

2 Unless otherwise agreed, it likewise expires on the remarriage of the
party entitled to receive maintenance.

Art. 131212

I Where the liable party fails to pay maintenance, an official agency
designated by cantonal law shall on request, in an appropriate way and
usually without charge, assist the party entitled to maintenance to en-
force his or her claims.

2 The Federal Council determines the terms of enforcement assistance.

Art. 1314213

1 Public law may provide for advance payments to be made should the
liable person fail to make the necessary maintenance payments.

2 If the state authority makes maintenance payments to the entitled per-
son, the maintenance entitlement with all rights is assigned to the state
authority.

Art. 132

LIf the party obliged to pay maintenance fails to do so, the court may
order his debtors to make payment in whole or in part to the party enti-
tled to maintenance.

2 If the party obliged to pay maintenance persistently fails to do so, or
if there are grounds to suspect that said party is preparing to abscond or

212 Amended by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI 2014 529).

213 Inserted by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI1 2014 529).

214 Amended by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI1 2014 529).
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F. Children

1. Parental rights
and obligations

II. Change of cir-
cumstances

is dissipating or concealing his assets, the court may order him to post
appropriate security for future maintenance contributions.

Art. 133215

1 The court regulates parental rights and obligations in accordance with
the provisions on the legal effects of the parent-child relationship. In
particular it regulates:

1. parental responsibility;

2. residence;

3. contact (Art. 273) or the sharing of parenting duties; and
4. child maintenance contributions.

2 It shall consider all circumstances important to the child's best inter-
ests. It shall take account of a joint proposal by the parents and, if fea-
sible, the opinion of the child.

31t may order that the child maintenance contribution continue to be
paid after the child reaches the age of majority.

Art. 134

I At the request of either parent, the child or the child protection author-
ity, new arrangements for parental responsibility shall be made by the
child protection authority provided this is in the child’s best interests
due to a substantial change in circumstances.

2 The requirements for the modification of other parental rights and -
obligations are governed by the provisions on the effects of the parent-
child relationship.216

3 If the parents agree, the child protection authority reassesses parental
responsibility, residence and approves a child support agreement. In the
other cases, the court competent to modify the divorce decree de-
cides.217

4 If the court is required to decide on the modification of parental re-
sponsibility, residence or the child maintenance contribution for a mi-
nor child, it shall if necessary also reassess contact or sharing of parent-
ing duties; in the other cases, the child protection authority shall decide
on the modification of contact or sharing of parenting duties.2!8

215 Amended by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB1 2011 9077).

216 Amended by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BBI 2011 9077).

217 Amended by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB1 2011 9077).

218 Amended by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB1 2011 9077).
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Art. 135-149219

Art. 150-158
Repealed

Title Five:220 General Effects of Marriage

Art. 159

A. Marital union; 1 The wedding ceremony binds the spouses in marital union.

rights and duties

of spouses 2 They mutually undertake to strive to safeguard the interests of the
marital union and to care jointly for the children.

3 They owe each other loyalty and support.

Art. 160221
B. Surname I Each spouse retains his or her surname.

2 However, the prospective spouses may declare to the civil registrar
that they wish bear one of their surnames as the family surname.222

3 If the prospective spouses retain their surnames, they decide which of
the surnames their children will bear. In justified cases, the civil regis-
trar may relieve the prospective spouses of this obligation.223

Art. 161224

C. Cantonlal ?:nd Each spouse retains his or her cantonal and communal citizenship.
communal citi-

zenship
Art. 162

D. Marital home - The spouses jointly decide where to establish the marital home.

219 Repealed by Annex 1 No II 3 of the Civil Procedure Code of 19 Dec. 2008, with effect
from 1 Jan. 2011 (AS 2010 1739; BB1 2006 7221).

220 Amendment of Title Five in accordance with No I 1 of the FA of 5 Oct. 1984, in force
since 1 Jan. 1988 (AS 1986 122 153 Art. 1; BBI 1979 11 1191). See also Art. 8-8b of the
Final Title below.

221 Amended by No I of the FA of 30 Sept. 2011 (Name and Citizenship), in force since
1 Jan. 2013 (AS 2012 2569; BB1 2009 7573 7581).

222 Amended by No I of the FA of 18 Dec. 2020 (Marriage for All), in force since 1 July
2022 (AS 2021 747; BB1 2019 8595; 2020 1273).

223 Amended by No I of the FA of 18 Dec. 2020 (Marriage for All), in force since 1 July
2022 (AS 2021 747; BB1 2019 8595; 2020 1273).

224 Amended by No I of the FA of 30 Sept. 2011 (Name and Citizenship), in force since
1 Jan. 2013 (AS 2012 2569; BBI1 2009 7573 7581).
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E. Maintenance
of the family

1. In general

1I. Allowance for
personal use

I1I. Extraordi-
nary contribu-
tions by one
spouse

F. Representa-
tion of the mari-
tal union

Art. 163

I The spouses jointly provide for the proper maintenance of the family,
each according to his or her ability.

2 They agree on the contributions each of them will make, notably by
providing money, looking after the household, caring for the children
or supporting the other’s career or business.

3 In so doing they take due account of the needs of the marital union
and of their own personal circumstances.

Art. 164

I A spouse who looks after the household, cares for the children or sup-
ports the career or business of the other spouse is entitled to receive
from the latter a reasonable allowance for his or her own personal use.

2 When determining said allowance, account must be taken of the per-
sonal resources of the receiving spouse and the need to provide consci-
entiously for the family, career and business.

Art. 165

I Where the contribution made by one spouse to the other’s career or
business is significantly greater than required in the light of the latter’s
contribution to the maintenance of the family, he or she is entitled to
reasonable compensation.

2 The same applies if a spouse has contributed significantly more of his
or her own income or assets to the maintenance of the family than he or
she was obliged to contribute.

3 However, a spouse is not entitled to compensation if such extraordi-
nary contribution was made under a work, loan or partnership agree-
ment or on the basis of some other legal relationship.

Art. 166

I While living together under the same roof, both spouses represent the
marital union with regard to the day-to-day needs of the family.

2 A spouse may represent the marital union with regard to the other
needs of the family only if:

1. authorised so to do by the other spouse or by court order;

2. the interests of the marital union brook no delay and the other
spouse is unable to consent due to illness, absence or other sim-
ilar reasons.

3 Each spouse is personally liable for his or her own actions and, to the
extent that these do not exceed his or her powers of representation in a
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G. Spouses’ ca-
reer or business

H. Transactions
by the spouses

1. In general

II. Family home

J. Duty to inform

K. Protection of
the marital union

1. Counselling
agencies

1I. Court
measures

1. In general

54 /360

manner apparent to third parties, also renders the other spouse jointly
and severally liable for such actions.

Art. 167

In the choice and pursuit of his or her career or business, each spouse
must have due regard to the other and to the welfare of the marital un-
ion.

Art. 168

Each spouse may enter into transactions with the other or with third
parties unless the law provides otherwise.

Art. 169

L A spouse may terminate a tenancy agreement, alienate the family
home or limit the rights in respect of the family home by other transac-
tions only with the express consent of the other.

2 If the spouse cannot obtain such consent or it is withheld without good
cause, he or she may petition the court.

Art. 170

1 Each spouse has the right to demand information from the other con-
cerning his or her income, assets and debts.

2 At the request of one spouse, the court may order the other spouse or
a third party to furnish the information required and to produce the nec-
essary documents.

3 This does not apply to any information held by lawyers, solicitors,
doctors, clergy and their auxiliary staff which is subject to professional
confidentiality.

Art. 171

The cantons must ensure that spouses experiencing marital problems
may seek help individually or jointly from marriage guidance or family
counselling agencies.

Art. 172

1 Tf a spouse fails to fulfil his or her duties to the family or if the spouses
disagree on matters of importance to the marital union, they may apply
jointly or separately to the court for mediation.

2 The court reminds the spouses of their duties and attempts to settle
their differences; if the spouses consent, experts may be consulted or
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2. While living
together

a. Financial con-
tributions

b. Revocation of
powers of repre-
sentation

3. Suspension of
joint household
a. Grounds

b. Arrangements
for living apart

they may be referred to a marriage guidance or family counselling
agency.

3 If necessary, at the request of one spouse the court will take the steps
envisaged by law. The provision governing the protection of the person
from violence, threats or harassment applies mutatis mutandis.225

Art. 173

1 At the request of one spouse, the court determines the amounts to be
paid for the maintenance of the family.

2 Likewise, at the request of one spouse, it determines the allowance
payable to the spouse who looks after the household, cares for the chil-
dren or supports the other’s career or business.

3 Payments may be claimed for the future and for one year preceding
the request.

Art. 174

I'If a spouse exceeds his or her power to represent the marital union or
proves incapable of exercising it, at the other spouse’s request the court
may revoke such power in whole or in part.

2 The spouse making such request may inform third parties of the revo-
cation only by communications in person.

3 The revocation is effective towards third parties acting in good faith
only if it has been made public by order of the court.

Art. 175

A spouse is entitled to suspend the joint household for as long as his or
her personality rights or financial security or the welfare of the family
are seriously endangered by living together.

Art. 176

L If the suspension of the joint household is justified, at the request of
one spouse the court will:

1.226 determine the maintenance paid to any children and the other
spouse;

2. issue directions on the use of the home and the household ef-
fects;

225 Second sentence inserted by No I of the FA of 23 June 2006 (Protection of the Personality
against Violence, Threats or Harassment), in force since 1 July 2007 (AS 2007 137;
BB12005 6871 6897).

226 Amended by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BB1 2014 529).
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4. Enforcement
a. Enforcement
assistance and
advance pay-
ments

b. Directions to
debtors?2?

5. Restriction of
power to dispose
of assets

6. Change of cir-
cumstances23!

3. order a separation of property where justified in the circum-
stances.

2 A spouse may also make such request if living together is impossible,
in particular because the other spouse refuses to do so without good
cause.

3 If the spouses have minor children, the court must take the necessary
steps in accordance with the provisions governing the legal effects of
the parent-child relationship.227

Art. 1764228

The provisions governing enforcement assistance and advance pay-
ments on divorce and consequent to the parent-child relationship apply.

Art. 177

If a spouse fails to fulfil his or her duty to maintain the family, the court
may order his or her debtors to make payment in full or in part to the
other spouse.

Art. 178

I To the extent required to ensure the family’s financial security or ful-
filment of a financial obligation arising from the marital union, at the
request of one spouse the court may make the power to dispose of cer-
tain assets conditional on its consent.

2 The court orders the appropriate protective measures.

3 If it prohibits a spouse from disposing of land it must have a note to
this effect recorded in the land register.

Art. 179230

L If there is a change in circumstances, at the request of either spouse
the court shall modify the measures or revoke the same if they are no
longer justified. The provisions on a change of circumstances in divorce
cases apply mutatis mutandis.232

227 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB1 2006 7001).

228 Inserted by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI1 2014 529).

229 Amended by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI1 2014 529).

230 Amended by No 1 4 of the FA of 26 June 1998, in force since 1 Jan. 2000
(AS 1999 1118; BB1 1996 I 1).

231 Amended by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB12011 9077).

232 Amended by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB1 2011 9077).
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A. Ordinary
property regime

B. Marital agree-
ment

1. Choice of re-
gime

1I. Capacity to
enter into an
agreement

2 Ifthe spouses resume living together, the measures ordered in connec-
tion with living apart lapse, with the exception of the separation of prop-
erty and the child protection measures.

Art. 180233

Title Six:234 Marital Property Law
Chapter One: General Provisions

Art. 181

Spouses are subject to the provisions governing participation in ac-
quired property provided they have not agreed otherwise in a marital
agreement and provided no extraordinary marital property regime has
come into effect.

Art. 182
I A marital agreement may be concluded before or after the wedding.

2 The prospective spouses or the spouses may choose, set aside or mod-
ify their marital property regime only within the limits of the law.235

Art. 183

I A person wishing to enter into a marital agreement must have capacity
of judgement.

2 Minors, or adults subject to a deputyship that covers the conclusion of
a marital agreement require the consent of their legal representative.236

233 Repealed by Annex No 2 of the Civil Jurisdiction Act of 24 March 2000, with effect from
1 Jan. 2001 (AS 2000 2355; BBI 1999 2829).

234 Amended of Title Six in accordance with No I 1 of the FA of 5 Oct. 1984, in force since
1 Jan. 1988 (AS 1986 122 153 Art. 1; BBI 1979 11 1191). See also Art. 9—11a of the Final
Title below.

235 Amended by No I of the FA of 18 Dec. 2020 (Marriage for All), in force since 1 July
2022 (AS 2021 747; BB12019 8595; 2020 1273).

236 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
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1II. Form of the
agreement

C. Extraordinary
property regime
1. At the request
of one spouse

1. By court order

3. Revocation

1I. In the event of
bankruptcy or
distraint

1. Bankruptcy

Art. 184

The marital agreement must be executed as a public deed and signed by
the parties and, where applicable, by the legal representative.

Art. 185

I' At the request of one spouse, the court shall order a separation of prop-
erty where there is good cause to do so.

2 In particular, good cause exists:

1. if the other spouse is overindebted or his or her share of the
common property has been distrained;

2. if the other spouse is endangering the interests of the applicant
or of the marital union;

3. ifthe other spouse unreasonably withholds the consent required
for the disposal of common property;

4. if the other spouse refuses to provide the applicant with infor-
mation concerning his or her income, assets and debts or con-
cerning common property;

5. if the other spouse permanently lacks capacity of judgement.

3 Where a spouse permanently lacks capacity of judgement, his or her
legal representative may likewise request separation of property for this
reason.

Art. 186237

Art. 187

I The spouses may at any time reinstate their previous marital property
regime or implement a new one by marital agreement.

2 If the reason for the separation of property no longer exists, at the re-
quest of one spouse the court may direct that the previous marital prop-
erty regime be reinstated.

Art. 188

If a spouse living under the community of property regime is declared
bankrupt, separation of property takes effect ex officio.

237 Repealed by Annex No 2 of the Civil Jurisdiction Act of 24 March 2000, with effect from
1 Jan. 2001 (AS 2000 2355; BBI 1999 2829).

58/360



Swiss Civil Code 210

2. Distraint
a. By court order

b. Request238

3. Revocation

III. Liquidation
of the previous

marital property
regime

D. Protection of
creditors

Art. 189

If a spouse living under the community of property regime is pursued
for a personal debt and his or her share of the common property is dis-
trained, the debt enforcement supervisory authority may request that the
court order a separation of property.

Art. 190

1 The request is directed against both spouses.
2239

Art. 191

LIf the creditors have been satisfied, at the request of one spouse the
court may order the restoration of the community of property regime.

2 By marital agreement, the spouses may opt for the participation in ac-
quired property regime.

Art. 192

Whenever the separation of property regime comes into effect, the lig-
uidation of the previous regime is governed by the provisions applicable
to the latter, unless the law provides otherwise.

Art. 193

I The establishment, variation or liquidation of a marital property re-
gime may not have the effect of releasing an asset with which one of
the spouses or the marital union had hitherto been liable to creditors
from such liability.

2 If such an asset has been transferred to the other spouse, the latter must
pay the debt but may be released from such liability to the extent that
he or she may prove that the asset received is worth less than the debt.

Art. 194240

238 Amended by Annex No 2 of the Civil Jurisdiction Act of 24 March 2000, in force since
1 Jan. 2001 (AS 2000 2355; BBI 1999 2829).

239 Repealed by Annex No 2 of the Civil Jurisdiction Act of 24 March 2000, with effect from
1 Jan. 2001 (AS 2000 2355; BB1 1999 2829).

240 Repealed by Annex No 2 of the Civil Jurisdiction Act of 24 March 2000, with effect from
1 Jan. 2001 (AS 2000 2355; BBI 1999 2829).
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F. Management
of one spouse’s
assets by the
other

G. Inventory

A. Ownership
1. Categories

1I. Acquired
property

M1 Individual
property

1. By operation
of law
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Art. 195

I Where one spouse expressly or tacitly entrusts management of his or
her assets to the other, the provisions governing agency apply unless
otherwise agreed.

2 The provisions governing settlement of debts between spouses are re-
served.

Art. 195a

I Each spouse may at any time require the other’s cooperation in draw-
ing up an inventory of their joint assets in the form of a public deed.

2 Such an inventory is deemed accurate if made within one year of the
inclusion of such assets under the regime.

Chapter Two:
Statutory Marital Property Regime of Participation in
Acquired Property

Art. 196

The marital property regime of participation in acquired property com-
prises the property acquired during the marriage and the individual
property of each spouse.

Art. 197

I Acquired property comprises those assets which a spouse has acquired
for valuable consideration during the marital property regime.

2 In particular, the acquired property of a spouse comprises:
1.  the proceeds from his or her employment;

2. benefits received from staff welfare schemes, social security
and social welfare institutions;

3. compensation for inability to work;
income derived from his or her own property;

property acquired to replace acquired property.

Art. 198
By operation of law, a spouse’s individual property comprises:
1. personal effects used exclusively by that spouse;

2. assets belonging to one spouse at the beginning of the marital
property regime or acquired later at no cost by inheritance or
otherwise;
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3. claims for satisfaction;

4. acquisitions that replace individual property.

Art. 199

2.By martital 1 Under a marital agreement, spouses may declare acquired property to
agreemens . .. . . .
. be individual property set aside for professional or business use.

2 Furthermore, spouses may stipulate in a marital agreement that in-
come from individual property does not qualify as acquired property.

Art. 200

IV. Proof I Any person who asserts that a specific object or asset is owned by one
or other spouse bears the burden of proof.

2 If no such proof may be adduced, the object or asset is presumed to be
in the co-ownership of both spouses.

3 Until proven otherwise, all assets of a spouse are deemed to be ac-
quired property.

Art. 201

B. Management, 1 Within the limits of the law, each spouse administers and enjoys the
benefits and . g . K
power of dis- benefits of his or her individual property and has power of disposal over

posal it.

2 If an asset is in the co-ownership of both spouses, neither spouse may
dispose of his or her share in it without the other’s consent, unless oth-
erwise agreed.

Art. 202

C. Liability - Each spouse is liable for his or her debts with all his or her property.
ward third par-
ties

Art. 203

D. Debts be- 1 The marital property regime does not affect the maturity of debts con-
tween spouses
tracted between spouses.

2 However, if payment of debts or the restitution of objects owed by a
spouse would cause him or her serious difficulties which might endan-
ger the marital union, such spouse may request a time limit within
which to satisfy the claim; the claim is to be secured where reasonable
in the circumstances.
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E. Dissolution of
the property re-
gime and liqui-
dation

1. Time of disso-
lution

1I. Taking back
property and set-
tling debts

1. In general

2. Participation
in increased
value

III. Calculating
the surplus for
each spouse

1. Separation of
acquired prop-
erty and individ-
ual property

2. Additions
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Art. 204

I The marital property regime is dissolved on the death of a spouse or
on implementation of a different regime.

2 In the case of divorce, separation, annulment of the marriage or a court
order for separation of property, the dissolution of the marital property
regime takes retroactive effect as of the date on which the application
was filed.

Art. 205

I Each spouse shall take back any of his or her property that is in the
other’s possession.

2 Where one spouse shows an overriding interest in gaining sole pos-
session of an object or asset in co-ownership, and notwithstanding any
other legal measures available, he or she may request that said object or
asset be allocated to him or her in return for compensation.

3 The spouses settle their debts to each other.

Art. 206

1'Where a spouse has contributed to the acquisition, improvement or
preservation of an asset belonging to the other without receiving equiv-
alent compensation, and where at the time of the liquidation that asset
has increased in value, then his or her claim corresponds to his or her
proportionate contribution and is calculated according to the current
value of the asset; if, conversely, the asset has decreased in value, his
or her claim corresponds to the original contribution.

21f such an asset had already been alienated beforehand, the claim is
calculated according to the proceeds obtained and is due immediately.

3 By written agreement, spouses may exclude participation in the in-
creased value or vary the proportion thereof.

Art. 207

I The property acquired during marriage and the individual property of
each spouse are separated according to their value at the time of the
dissolution of the marital property regime.

2 Lump sum pension or invalidity benefits received by a spouse are
added to his or her individual property in an amount equivalent to the
present value of the pension or invalidity annuity to which he or she
would be entitled on dissolution of the marital property regime.

Art. 208

I The following are added to the property acquired during marriage:
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3. Compensation
operations be-
tween acquired
property and in-
dividual property

4. Surplus

IV. Valuation
1. Market value

2. Capitalised
value

a. In general

1. the value of dispositions made without consideration by one
spouse without the other’s consent during the five years preced-
ing the dissolution of the marital property regime, save for the
usual occasional gifts;

2. the value of assets disposed of by one spouse during the marital
property regime with the intention of diminishing the other’s
share.

Art. 209

I Where debts incurred in connection with acquired property have been
paid out of individual property or where debts incurred in connection
with individual property have been paid out of acquired property, there
is a claim for compensation when the marital property regime is liqui-
dated.

2 A debt encumbers the property in relation to which it was incurred,
and in the event of doubt, it encumbers the acquired property.

3 If assets belonging to one category of property have contributed to the
acquisition, improvement or preservation of assets belonging to the
other and if the value of the latter has increased or diminished, the claim
for compensation corresponds to the proportionate contribution made
and is calculated according to the value of the assets at the time of the
liquidation or their disposal.

Art. 210

I The remaining total value of the acquired property, including the as-
sets added in and claims for compensation, and after deduction of the
debts encumbering the acquired property, constitutes the surplus.

2 A deficit is disregarded.

Art. 211

For the purpose of liquidating the marital property regime, assets are
stated at their market value.

Art. 212

' An agricultural enterprise which one spouse continues to operate as
owner or in respect of which the surviving spouse or one of the issue

241 Repealed by Annex 1 No II 3 of the Civil Procedure Code of 19 Dec. 2008, with effect
from 1 Jan. 2011 (AS 2010 1739; BB12006 7221).
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b. Special cir-
cumstances

3. Defining junc-
ture

V. Share of the
surplus

1. By law

2. By agreement
a. In general

makes a justified claim for undivided allocation is stated at its capital-
ised value when calculating the proportionate added value and the claim
for participation.

2 The owner of the agricultural enterprise or his or her heirs may bring
a claim against the other spouse for proportionate added value or par-
ticipation only in the amount they would receive if the business were
stated at its market value.

3 The inheritance law provisions governing valuation and the participa-
tion of co-heirs in the profit apply mutatis mutandis.

Art. 213

! The allocation value may be increased by a suitable amount if justified
by special circumstances.

2 Special circumstances include in particular the maintenance require-
ments of the surviving spouse, the purchase price of the agricultural en-
terprise including capital investments, and the financial circumstances
of the spouse to whom the agricultural enterprise belongs.

Art. 214

1 For the purpose of valuing the acquired property at hand at the time
of the dissolution of the marital property regime, the defining juncture
is the time of the division.

2 For assets added to the acquired property, the defining juncture is the
date on which they were alienated.

Art. 215

I Each spouse or his or her heirs is or are entitled to one-half of the
surplus of the other spouse.

2 The claims are set off.

Art. 216
I A different share of the surplus may be agreed by marital agreement.

2 The share of the surplus allocated that exceeds one half shall not be
included when calculating the statutory entitlements of the surviving
spouse or registered partner, his or her common issue and the issue of
those children.242

242 Amended by No I of the FA of 18 Dec. 2020 (Law of Succession), in force since
1 Jan. 2023 (AS 2021 312; BBI1 2018 5813).
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b. On divorce,
separation, an-
nulment of the
marriage or sep-
aration of prop-
erty by court or-
der

VI. Payment of
the participation
claim and the
share of the in-
creased value

1. Deferred pay-
ment

2. Home and
household ef-
fects

3 Such an agreement must not adversely affect the right to claim the
statutory entitlement held by children who are not the common issue of
the spouses or those of the issue of such children.243

Art. 217

1 In the case of divorce, separation, annulment of marriage or separation
of property by court order, agreements varying the statutory share of
the surplus are valid only if the marital property agreement expressly so
provides.

2 This also applies on the dissolution of the marital property regime by
death when divorce proceedings are pending if that results in the sur-
viving spouse losing his or her right to claim the statutory entitle-
ment.244

Art. 218

I'If immediate payment of the participation claim and the share of the
increased value would cause serious difficulties for the debtor, he or she
may request a deferral.

2 Unless otherwise agreed by the spouses, the participation claim and
the share of the increased value bear interest as of completion of the
division of property and, where justified in the circumstances, security
must be furnished.

Art. 219

I To ensure that the surviving spouse may maintain his or her accus-
tomed lifestyle, at his or her request he or she will be granted a usufruct
of or a right of residence in the home in which the spouses lived and
which belonged to the deceased spouse, and this will be set off against
his or her entitlement, subject to any contrary provision in the marital
agreement.

2 On the same conditions, he or she may request that ownership of the
household effects be transferred to him or her.

3 Where justified in the circumstances, at the request of the surviving
spouse or the other legal heirs of the deceased spouse, ownership of the
home may be granted rather than a usufruct or right of residence.

4 The surviving spouse may not claim such rights in respect of premises
in which the deceased practised a profession or ran a business and which

243 TInserted by No I of the FA of 18 Dec. 2020 (Law of Succession), in force since
1 Jan. 2023 (AS 2021 312; BB1 2018 5813).

244 TInserted by No I of the FA of 18 Dec. 2020 (Law of Succession), in force since
1 Jan. 2023 (AS 2021 312; BBI1 2018 5813).
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3. Claims against
third parties

A. Ownership
1. Categories

II. Common
property

1. General com-
munity of prop-
erty

2. Limited com-
munity of prop-
erty

a. Community
restricted to ac-
quired property

are required by one of his or her issue in order to continue said profes-
sion or business, subject to the provisions of agricultural inheritance
law.

Art. 220

L If the assets of the debtor or his or her estate are insufficient to cover
the participation claim on division of the property, the entitled spouse
or his or her heirs may demand from third-party beneficiaries the return
of such dispositions as are to be added to the acquired property up to
the amount of the shortfall.

2 The right to bring a claim is extinguished one year after the spouse or
his or her heirs learn of the infringement of their rights, but in any event
ten years after the dissolution of the marital property regime.

3 Moreover, the provisions governing claims in abatement under inher-
itance law apply mutatis mutandis.?45

Chapter Three: Community of Property

Art. 221

The marital property regime of community of property comprises the
common property and the individual property of each spouse.

Art. 222

I The general community of property combines the assets and income
of the spouses into common property, with the exception of those assets
which by law constitute individual property.

2 The common property belongs to both spouses jointly.

3 Neither spouse is entitled to dispose of his or her share of the common
property.

Art. 223

I By marital agreement, the spouses may restrict community of property
to the property acquired during marriage.

2 Revenue from individual property becomes common property.

245 Amended by Annex No 2 of the Civil Jurisdiction Act of 24 March 2000, in force since
1 Jan. 2001 (AS 2000 2355; BBI 1999 2829).
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Art. 224

b.F ‘%t"he; com- 1 By marital agreement, the spouses may exclude from the community

munity ol prop- .

erty reygimgs P of property specific assets or types of assets, such as land, a spouse’s
income from work or assets used to practise a profession or run a busi-

ness.

2 Unless otherwise agreed, income from such assets does not become
common property.

Art. 225

ML Individual 1 Individual property may be created by marital agreement, dispositions
property . .
by third parties or by law.

2 By law, items for the exclusive personal use of a spouse and claims
for satisfaction constitute individual property.

3 A spouse’s right to claim the statutory entitlement may not pass to him
or her from his or her relatives as individual property where the marital
agreement provides that such assets are common property.

Art. 226

IV. Proof All assets are presumed to be common property unless proven to be the
individual property of a spouse.

Art. 227

B. é\’lanagemfem I The spouses must manage the common property in the best interests
ane OWET O . .
dispﬁsal of the marital union.

L‘,g,omm"“ PP~ 2 Within the limits of everyday housekeeping, each spouse may incur

1. Everyday commitments on behalf of the marital union and dispose of common
housekeeping property.

Art. 228

}21- Extliaordinafy 1 Outside the limits of everyday housekeeping, the spouses may incur
OUSCKEEPINE  commitments on behalf of the common property and dispose thereof
only jointly or individually with the other’s consent.

2 Third parties are entitled to presume such consent provided they do
not know or cannot be expected to know that it is absent.

3 The provisions governing representation of the marital union are re-
served.

Art. 229

3. Use Ofcgm-f If a spouse practises a profession or runs a business on his or her own
mon prope: or . .
pmfegsignal};r using common property with the other’s consent, he or she may con-

ggzier;ess pur- clude all transactions that such activities entail.
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4. Renunciation
and acceptance
of inheritances

5. Liability and
management
costs

1I. Individual
property

C. Liability to-
ward third par-
ties

L. Full liability

II. Individual lia-
bility

Art. 230

I Without the other’s consent, a spouse is not entitled to renounce an
inheritance which would become common property or accept inher-
itance of an overindebted estate.

2 If the spouse is unable to obtain consent or if it is withheld without
good cause, he or she may petition the court.246

Art. 231

! In relation to dealings concerning common property, on dissolution of
the marital property regime, each spouse is liable as if he or she were
an agent.

2 The costs of management are borne by the common property.

Art. 232

I Each spouse administers and disposes of his or her individual property
within the limits of the law.

2 If income accrues to individual property, the management costs are
borne by such property.

Art. 233

Each spouse is liable with his or her individual property and the com-
mon property:
1. for debts incurred in exercising his or her powers to represent
the marital union or in managing the common property;

2. for debts incurred in the pursuit of a profession or business, pro-
vided common property has been used for this or the income
therefrom becomes common property;

for debts for which the other spouse is also personally liable;

4.  for debts in respect of which the spouses have agreed with third
parties that their common property as well as the debtor’s indi-
vidual property will be liable.

Art. 234

' For all other debts a spouse is liable only to the extent of his or her
individual property and half the value of the common property.

2 Claims arising from the unjust enrichment of the marital union are
reserved.

246 Amended by Annex 1 No 11 3 of the Civil Procedure Code of 19 Dec. 2008, in force since
1 Jan. 2011 (AS 2010 1739; BB12006 7221).

68 /360



Swiss Civil Code 210

D. Debts be-
tween spouses

E. Dissolution of
the property re-
gime and liqui-
dation

1. Time of disso-
lution

II. Allocation to
individual prop-
erty

III. Compensa-
tion operations
between joint
and individual
property

IV. Participation
in increased
value

Art. 235

I The marital property regime does not affect the maturity of debts con-
tracted between spouses.

2 However, if payment of debts or the restitution of objects owed by a
spouse would cause him or her serious difficulties which might endan-
ger the marital union, such spouse may request to be granted a time limit
in which to satisfy the claim; the claim is to be secured where reasona-
ble in the circumstances.

Art. 236

I The marital property regime is dissolved on the death of a spouse, the
implementation of a different regime or when one of the spouses is de-
clared bankrupt.

2 In the case of divorce, separation, annulment of the marriage or a court
order for separation of property, the dissolution of the marital property
regime takes retroactive effect as of the date on which the application
was filed.

3 When determining the composition of common property and individ-
ual property, the defining juncture is the dissolution of the marital prop-
erty regime.

Art. 237

Lump sum pension or invalidity benefits received by a spouse that have
become common property are added to his or her individual property in
the capitalised amount equivalent to the pension or invalidity annuity to
which he or she would be entitled on dissolution of the marital property
regime.

Art. 238

1 Where debts encumbering one category of property were paid out of
assets belonging to the other, respective compensation claims between
the common property and the individual property of each spouse arise
on the dissolution of the marital property regime.

2 A debt encumbers the property in relation to which it was incurred,
but in the case of doubt it encumbers the common property.

Art. 239

Where the individual property of a spouse or the common property has
contributed to the acquisition, improvement or preservation of an asset
belonging to another category of property, the provisions governing in-
creased value in relation to participation in acquired property apply mu-
tatis mutandis.
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V. Valuation

VI. Division

1. On death or
implementation
of a different
marital property
regime

2. In other cases

VII. Division of
the property

1. Individual
property

2. Home and
household ef-
fects

Art. 240

For the purpose of valuing the common property at hand at the time of
the dissolution of the marital property regime, the defining juncture is
the time of the division.

Art. 241

LIf the community of property regime is dissolved by the death of a
spouse or the implementation of a different marital property regime,
each party or his or her heirs is entitled to one-half of the common prop-
erty.

2 A different method of division may be agreed by marital agreement.

3 Such agreements must not adversely affect the right to claim the stat-
utory entitlements of the spouse’s issue.

4 Unless there is an instruction to the contrary in the marital agreement,
agreements on a different method of division do not apply on the death
of a spouse when divorce proceedings are pending that results in the
surviving spouse losing his or her right to claim the statutory entitle-
ment.247

Art. 242

1 On divorce, separation, annulment of the marriage or separation of
property by law or court order, each spouse shall take back from the
common property such property as would have been his or her individ-
ual property under the participation in acquired property regime.

2 The remaining common property is divided equally between the
spouses.

3 Agreements to vary the statutory method of division are valid only if
the marital agreement expressly so provides.

Art. 243

If the community of property is dissolved by the death of a spouse, the
surviving spouse may request that such property as would have been his
or her individual property under the participation in acquired property
regime be allocated to him or her and count toward his or her share of
the estate.

Art. 244

I If the home in which the spouses lived or any household effects belong
to the common property, the surviving spouse may request that such

247 TInserted by No I of the FA of 18 Dec. 2020 (Law of Succession), in force since
1 Jan. 2023 (AS 2021 312; BB12018 5813).
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3. Other assets

4. Further provi-
sions

A. Management,
benefits and
power of dis-
posal

1. In general

1I. Proof

property be allocated to him or her and count toward his or her share of
the estate.

2 Where justified in the circumstances, at the request of the surviving
spouse or the other legal heirs of the deceased spouse, a usufruct or right
of residence may be granted in lieu of ownership.

3 If the community of property is not dissolved by death, each spouse
may make such requests where he or she may show an overriding inter-
est.

Art. 245

If a spouse demonstrates an overriding interest, he or she may also de-
mand that other assets be allocated to him or her and count toward his
or her share.

Art. 246

In other respects the provisions governing the division of property in
co-ownership and the division of estates apply mutatis mutandis.

Chapter Four: Separation of Property

Art. 247

Within the limits of the law, each spouse shall administer and enjoy the
benefits of his or her own property and has power of disposal over it.

Art. 248

I Any person who asserts that a specific object or asset is owned by one
or other spouse bears the burden of proof.

2 If no such proof may be adduced, there is a presumption of co-owner-
ship.
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B. Liability to-
ward third par-
ties

C. Debts be-
tween spouses

D. Allocation of
property in co-
ownership

A. Formation of
parent-child rela-
tionship in gen-
eral

Art. 249
Each spouse is liable for his or her debts with all his or her property.

Art. 250

I The marital property regime does not affect the maturity of debts con-
tracted between spouses.

2 However, if payment of debts or the restitution of objects owed by a
spouse would cause him or her serious difficulties which might endan-
ger the marital union, such spouse may request to be granted a time limit
in which to satisfy the claim; the claim is to be secured where reasona-
ble in the circumstances.

Art. 251

Where one spouse shows an overriding interest in gaining sole posses-
sion of an object or asset in co-ownership, and notwithstanding any
other legal measures available, he or she may request that said object or
asset be allocated to him or her in return for compensation.

Division Two: Kinship
Title Seven: Formation of the Parent-Child Relationship248
Chapter One: General Provisions24°

Art. 252250

I The parent-child relationship is formed between child and mother on
the birth of the child.

21t is formed between child and the other parent by virtue of the latter
being married to the mother, or, if provided for by law, by recognition
or by court declaration.25!

3 Moreover, the parent-child relationship is formed by adoption.

248 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB 1974 11 1).
249 Amended by No 1 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB1 1974 11 1).
250 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB1 1974 11 1).
251 Amended by No I of the FA of 18 Dec. 2020 (Marriage for All), in force since 1 July
2022 (AS 2021 747; BB1 2019 8595; 2020 1273).
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Art. 253252

Art. 254253

Chapter Two: Parental Status of the Husband or Wife254

Art. 255255

A.Presumption 1 Where a child is born in wedlock, the husband is deemed to be the
1. Parental Status father
of the hus- .

band?5¢

2 If the husband dies, he is deemed to be the father provided the child is
born within 300 days of his death or, if born thereafter, if it is shown
that the child was conceived before the husband’s death.

3 If the husband has been declared presumed dead, he is deemed to have
been the father provided the child is born within 300 days of the life-
threatening event or the last sign of life.

Art. 2554257

II Parental status 1 Where the mother is married to a woman at the time of the birth and

of the wife

if the child has been conceived by a sperm donation in accordance with
the Reproductive Medicine Act of 18 December 1998258, the mother’s
wife is deemed to be the other parent.

2 If the mother’s wife dies or is declared presumed dead, she is deemed
to have been a parent if insemination took place before her death or
before the time of the life-threatening event or the last sign of life.

Art. 256259

B. Challenging 1 The presumption of paternity may be challenged in court:
the parental sta-

tus of the hus- 1. by the husband;

band

1. Right to chal-
lenge260

252

253

255

256

260

Repealed by Annex No 2 of the Civil Jurisdiction Act of 24 March 2000, with effect from
1 Jan. 2001 (AS 2000 2355; BBI 1999 2829).

Repealed by Annex 1 No II 3 of the Civil Procedure Code of 19 Dec. 2008, with effect
from 1 Jan. 2011 (AS 2010 1739; BB1 2006 7221).

Amended by No I of the FA of 18 Dec. 2020 (Marriage for All), in force since 1 July
2022 (AS 2021 747; BB1 2019 8595; 2020 1273).

Amended by No I 4 of the FA of 26 June 1998, in force since 1 Jan. 2000

(AS 1999 1118; BB1 19961 1).

Amended by No I of the FA of 18 Dec. 2020 (Marriage for All), in force since 1 July
2022 (AS 2021 747; BB1 2019 8595; 2020 1273).

Amended by No I of the FA of 18 Dec. 2020 (Marriage for All), in force since 1 July
2022 (AS 2021 747; BB1 2019 8595; 2020 1273).
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1I. Grounds for
challenge

1. In the case of
conception in
wedlock

2. In the case of
conception be-
fore marriage or
while spouses
were living apart

III. Time limits

258 SR 810.11

2.261 by the child if the spouses cease living together while the child
is still a minor.

2 The husband’s challenge is directed against the child and the mother,
that of the child against the husband and the mother.

3 The husband has no right of challenge if he consented to impregnation
by a third party. The child’s right to challenge paternity is subject to the
Reproductive Medicine Act of 18 December 1998262263

Art. 2564264

I If a child was conceived in wedlock, the challenging party must show
that the husband is not the father.

2 The child is presumed to have been conceived in wedlock if it was
born no earlier than 180 days after the wedding and no later than
300 days after the marriage was dissolved as a result of death.265

Art. 2565266

1'Tf a child was conceived before the marriage was concluded or at a
time when the spouses were living apart, no further grounds need be
given for the challenge.

2 However, in such cases the paternity of the husband is still presumed
where the court is satisfied that he had sexual intercourse with the
mother around the date of the conception.

Art. 256¢267

I The husband must file the challenge within one year of learning of the
birth and of the fact that he is not the father or that another man had
sexual intercourse with the mother around the date of the conception,
but in any event not later than five years after the birth.

259 Amended by No 1 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB 1974 11 1).

260 Amended by No I of the FA of 18 Dec. 2020 (Marriage for All), in force since 1 July
2022 (AS 2021 747; BB1 2019 8595; 2020 1273).

261 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).

262 SR 810.11

263 Amended by Art. 39 of the Federal Act on Medically Assisted Reproduction of
18 Dec. 1998, in force since 1 Jan. 2001 (AS 2000 3055; BBI 1996 III 205).
264 TInserted by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978 (AS 1977 237,
BBI11974 11 1).
265 Amended by No 1 4 of the FA of 26 June 1998, in force since 1 Jan. 2000
(AS 1999 1118; BBI 19961 1).
266 Inserted by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB11974 11 1).
267 TInserted by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977237; BB 1974 11 1).
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2 The child’s challenge must be filed at the latest within one year of
attaining the age of majority.268

3 Once these time limits have expired, a challenge of paternity is admis-
sible provided there is good cause for the delay.

Art. 257269

C. Conflictof 1 Where a child was born within 300 days of the dissolution of the mar-

presumptions

riage as a result of death and the mother has since remarried, the second
husband is deemed to be the father.270

2 If this presumption is disproved, the first husband is deemed to be the
father.

Art. 258271

D. Challenge by 1 [f the husband died or lost capacity of judgement before the time limit

the parents

expired, his father or his mother may challenge his paternity.

2 In this case the provisions governing a challenge by the husband apply
mutatis mutandis.

3 The one-year time limit for bringing the claim begins at the earliest on
the date on which the father or mother learns of the husband’s death or
loss of capacity of judgement.

Art. 259272

E. Marriageof 1 [fthe parents marry each other, the provisions governing children born

the parents

268

269

271

272

273

in wedlock apply mutatis mutandis to a child born prior to the marriage,
providing the paternity of the husband is established by recognition or
court declaration.

2 Recognition may be challenged:
1. by the mother;

2.273 by the child or, after his or her death, by his or her issue if the
spouses ceased living together while the child was still a minor

Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978

(AS 1977 237; BB1 1974 11 1).

Amended by No I 4 of the FA of 26 June 1998, in force since 1 Jan. 2000

(AS 1999 1118; BB1 19961 1).

Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978 (AS 1977 237,
BB11974 11 1).

Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978 (AS 1977 237,
BB11974 11 1).

Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
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or if recognition did not occur until after the child's twelfth
birthday;

3. by the husband’s commune of origin or residence;
4. by the husband.

3 The provisions governing challenge of recognition apply mutatis mu-
tandis.

Chapter Three:
Recognition and Court Declaration of Paternity274

Art. 260275

A. Recognition 1 Where the parent-child relationship exists only with the mother, the

1. Admissibility
and form

father may recognise the child.

2 Where the recognising person is a minor or subject to a general depu-
tyship or if the adult protection authority has issued a related order,
recognition requires the consent of his or her legal representative.276

3 Recognition is effected by means of a declaration made before the
civil registrar or by testamentary disposition or, if an action to declare
paternity is pending, by a declaration made to the court.

Art. 260a277

II. Challenge I Recognition may be challenged before the courts by any interested

1. Right to chal-

lenge

275
276

277

76/

party, namely the mother, the child or, after its death, its issue, and by
the commune of origin or domicile of the recognising person.

2 The recognising person is entitled to file a challenge only if he or she
recognised the child under threat of imminent and substantial risk to his
or her own life, limb, reputation or property or to those of a person close
to him or her, or in the erroneous belief that he was the father.

3 The challenge is directed against the recognising person and the child,
insofar as they themselves are not the challenging persons.

Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978 (AS 1977 237;
BB11974 11 1).

Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978 (AS 1977 237,
BB11974 11 1).

Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
Inserted by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978 (AS 1977 237;
BB11974 11 1).
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2. Grounds

3. Time limits

B. Action to de-
termine paternity

I. Right to bring
the action

II. Presumption

Art. 2605278

I The challenging person must prove that the recognising person is not
the child’s father.

2 However, mother and child are only required to prove this if the rec-
ognising person may satisfy the court that he had sexual intercourse
with the mother around the time of the child’s conception.

Art. 260c27°

I The challenge must be filed within one year of the date on which the
claimant learned of the recognition and the fact that the recognising per-
son is not the father, or that another man had sexual intercourse with
the mother around the time of the conception, or on which he or she
learned of his or her error or on which the threat ceased, but in any event
within five years of the recognition.

21n all cases, the child may file the challenge at any time prior to the
elapse of one year after attaining the age of majority.280

3 Once these time limits have expired, a challenge of recognition is ad-
missible provided there is good cause for the delay.

Art. 261281

I Both mother and child are entitled to bring an action to declare the
existence of the parent-child relationship between the child and the fa-
ther.

2 The action is brought against the father or, if he has died, in order of
priority against his issue, parents or siblings or, where none exist,
against the competent authority of his last domicile.

3 If the father has died, the court must inform his wife that the action
has been brought so that she may safeguard her interests.

Art. 262282

1 If the defendant had sexual intercourse with the mother during the pe-
riod between the 300" day and the 180™ day before the child’s birth, his
paternity is presumed.

278 TInserted by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978 (AS 1977 237;
BBI 197411 1).

279 TInserted by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978 (AS 1977 237;
BBI1 197411 1).

280 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).

281 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978 (AS 1977 237,
BBI 1974 11 1).

282 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978 (AS 1977 237;
BBI1 197411 1).
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III. Time limits

A. Adoption of
minors

1. General re-
quirements

11. Joint adoption

2 Paternity is also presumed even if the child was conceived prior to the
300™ day or after the 180™ day prior to birth provided the defendant had
sexual intercourse with the mother during the period in which the child
was conceived.

3 There is no such presumption if the defendant shows that his paternity
is either impossible or less probable than that of another man.

Art. 263283
I The action is admissible both before and after the birth but must be
brought:
1. by the mother within one year of the birth;
2.284by the child at any time prior to the elapse of one year after
attaining the age of majority.

2 If a parent-child relationship already exists with another man, the ac-
tion may in any event be brought within one year of the date on which
said relationship is annulled.

3 Once these time limits have expired, an action for determination of
paternity is admissible provided there is good cause for the delay.

Chapter Four:285 Adoption

Art. 264286

I' A minor child may be adopted if the persons wishing to adopt have
raised and cared for the child for at least one year and provided the gen-
eral circumstances suggest that establishing a parent-child relationship
would be in the child’s best interests without being unfair for any other
children of the adoptive parents.

2 Adoption is only possible, if the persons wishing to adopt the child are
able to provide for the child up to the child’s majority on the basis of
their age and their personal circumstances.

Art. 2644287

283 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978 (AS 1977 237;
BBI 1974 11 1).

284 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB1 2006 7001).

285 Qriginally Chapter Three.

286 Amended by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BBI1 2015 877).

287 Inserted by No I 1 of the FA of 30 June 1972 (AS 1972 2819; BBI 1971 1 1200).
Amended by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BB1 2015 877)
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1I1. Adoption by
a single person

IV. Adoption of
a stepchild

V. Difference in
age

I Spouses may adopt a child jointly if they have been in the same house-
hold for at least three years and both are at least 28 years old.

2 Exceptions from the minimum age may be made if this is necessary
for the welfare of the child. The spouses must justify the exception.

Art. 2645288

I A person who is not married and does not live in a registered partner-
ship is permitted to adopt a child alone if he or she is at least 28 years
old.

2 A married person who is at least 28 years old is permitted to adopt
alone where the other spouse permanently lacks capacity of judgement
or has been of unknown whereabouts for more than 2 years or if the
spouses have been separated by court order for more than 3 years.

3 A person living in a registered partnership who is at least 28 years old
is permitted to adopt a child alone if his or her registered partner per-
manently lacks capacity of judgement or has been of unknown wherea-
bouts for more than 2 years.

4 Exceptions from the minimum age may be made if this is necessary
for the welfare of the child. The person wishing to adopt must justify
the exception.

Art. 264289

I A person is permitted to adopt the child of the person:
1. to whom he or she is married;
2. with whom he or she lives in a registered partnership;
3. with whom he or she cohabits.

2 The couple must have been in the same household for at least three
years.

3 Persons who cohabit are not permitted to be married or to be bound
by a registered partnership.

Art. 2644290

1 The age difference between the child and the persons wishing to adopt
may not be less than 16 years and not more than 45 years.

288 Inserted by No I 1 of the FA of 30 June 1972 (AS 1972 2819; BBI 1971 1 1200).
Amended by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BBI 2015 877)

289 TInserted by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BBI 2015 877).

290 TInserted by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BBI 2015 877).
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VI. Consent of
the child and the
child protection
authority

VILI. Parents’
consent23

1. Form

2. Time of con-
sent

3. Dispensing
with consent
a. Requirements

2 Exceptions may be made if this is necessary for the welfare of the
child. The person wishing to adopt must justify the exception.

Art. 265291

LIf the child is capable of judgement, its consent is required for the
adoption.

2 Where the child has a legal guardian or a legal representative, adop-
tion requires the consent of the child protection authority even if the
child is capable of judgement.

Art. 265a292
I Adoption requires the consent of the child’s father and mother.

2 Such consent must be given by oral or written declaration to the child
protection authority of the parents’ or child’s domicile or temporary
residence and must be recorded.

3 Such consent is valid even if the persons wishing to adopt are not
named or not yet determined.2%4

Art. 265h295

I Consent to adoption may not be given until at least six weeks after the
birth of the child.

2 Tt may be revoked within six weeks of having been accepted.

3 Where consent, having been revoked, is given again, it is then final.

Art. 265¢296

The consent of a parent may be dispensed with if the identity of that
parent is unknown, or if he or she has been of unknown whereabouts
for some length of time, or permanently lacks capacity of judgement.

291 Amended by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BBI 2015 877).

292 Inserted by No I 1 of the FA of 30 June 1972, in force since 1 April 1973 (AS 1972 2819;
BBI1197111200).

293 Amended by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BBI 2015 877).

294 Amended by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BBI1 2015 877).

295 Inserted by No I 1 of the FA of 30 June 1972, in force since 1 April 1973 (AS 1972 2819;
BBI1197111200).

296 Inserted by No I 1 of the FA of 30 June 1972, in force since 1 April 1973 (AS 1972 2819;
BBI11971 1 1200).
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b. Decision

B. Adoption of
an adult

C. Effects
1. In general

Art. 2654297

I Where the child is entrusted to persons wishing to adopt with a view
to subsequent adoption and the consent of one parent is not forthcom-
ing, the child protection authority at the child’s domicile shall , at the
request of the legal guardian or a legal representative, an adoption
agency or the persons wishing to adopt, decide whether such consent
can be dispensed with, as a rule before the child is placed in care.298

2 In all other cases, the decision is made at the time of the adoption.
3299

Art. 266300
I An adult may be adopted if:

1. he or she is permanently in need of help for physical, mental or
psychological reasons and the persons wishing to adopt have
looked after him or her for at least one year;

2. the persons wishing to adopt raised and cared for the person for
at least one year while he or she was still a minor; or

3. there are other good reasons and he or she has lived in the same
household with the persons wishing to adopt for at least one
year.

21n all other respects, the provisions governing adoption of minors ap-
ply mutatis mutandis, with the exception of the provision on parental
consent.

Art. 267301

1 'The adoptive child acquires the legal status of a child of the persons
wishing to adopt.

2 Previous parent-child relationships are extinguished.
3 The child’s relationship with the parent who:

1. is married to;

2. lives in a registered partnership with;

3. cohabits with;

297 Inserted by No I 1 of the FA of 30 June 1972, in force since 1 April 1973 (AS 1972 2819;
BBI11971 1 1200).

298 Amended by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BBI 2015 877).

299 Repealed by No I of the FA of 17 June 2016 (Adoption), with effect from 1 Jan. 2018
(AS 2017 3699; BBI 2015 877).

300 Amended by No I 1 of the FA of 30 June 1972, in force since 1 April 1973 (AS 1972
2819; BB1 1971 1 1200).

301 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978 (AS 1977 237;
BBI1 197411 1).
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II. Name

111. Citizenship

D. Procedure
1. In general

the adopting person is not extinguished.

Art. 2674302

! In the case of joint adoption and adoption by a single person, the minor
may be given a new first name if there are good reasons for doing so.
Prior to this, the child is heard in person in an appropriate manner by
the competent authority or by a third party appointed for this purpose,
unless this is inadvisable due to the child's age or for other good cause.
If the child is at least twelve years of age, a change of name requires his
or her consent.

2 The name of the child is determined in accordance with the provisions
governing the legal effects of the parent-child relationship. These apply
mutatis mutandis to the adoption of the child by the registered partner
of its mother or father.

3 The competent authority may authorise an adult to be adopted to con-
tinue using his or her existing name if there are good reasons for doing
SO.

4 The change of name of an adult to be adopted does not affect the nam-
ing of persons whose name is derived from the previous name of the
person to be adopted, unless they expressly agree to a change of name.

Art. 2675303

The citizenship of a minor is determined by provisions governing the
legal effects of the parent-child relationship.

Art. 268304

I Adoption is pronounced by the competent cantonal authority at the
adoptive parents’ domicile.

2 The adoption requirements must already be met when the application
is submitted.305

3 Once the application has been submitted, the death or loss of capacity
of judgement of the person wishing to adopt does not preclude the adop-
tion provided the other requirements are still fulfilled.306

302 TInserted by No I 1 of the FA of 30 June 1972, in force since 1 April 1973 (AS 1972 2819;
BBI1 1971 1 1200). Amended by No I of the FA of 30 Sept. 2011 (Name and Citizenship),
in force since 1 Jan. 2013 (AS 2012 2569; BBI1 2009 7573 7581)

303 Inserted by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BB1 2015 877).

304 Amended by No I 1 of the FA of 30 June 1972, in force since 1 April 1973
(AS 1972 2819; BB1 1971 1 1200).

305 Amended by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BB1 2015 877).

306 Amended by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BB1 2015 877).
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II. Investigation

1II. Hearing for
the child

IV. Representa-
tion for the child

4 If the child attains the age of majority after the application for adop-
tion has been submitted, the provisions governing the adoption of mi-
nors continue to apply provided the requirements for adoption were pre-
viously fulfilled.307

5 The adoption decision shall contain all the information required for
entry in the civil register relating to the first name, surname and citizen-
ship of the adopted person.308

Art. 2684309

I An application for adoption may not be upheld until all material cir-
cumstances have been thoroughly investigated, where necessary in con-
sultation with the relevant specialists.

2 In particular, the investigation must look into the character and health
of the persons wishing to adopt and the child, their mutual relationship,
their suitability as parents, their financial situation, motives and family
circumstances and the history of the child care relationship.310

3311

Art. 268abis 312

I The child shall be heard in person in an appropriate manner by the
cantonal authority responsible for the adoption procedure or by a third
party appointed for this purpose, unless this is inadvisable due to the
child's age or for other good cause.

2 Minutes shall be kept of the hearing.

3 A child capable of judgement may appeal against a decision to refuse
a hearing.

Art. 268qter 313

1 'The cantonal authority responsible for the adoption procedure shall
order the child to be represented and appoint a person experienced in
welfare and legal matters as the child's deputy.

307 TInserted by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BBI 2015 877).

308 Inserted by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BBI 2015 877).

309 TInserted by No I 1 of the FA of 30 June 1972, in force since 1 April 1973 (AS 1972 2819;
BBI11971 1 1200).

310 Amended by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BBI 2015 877).

311 Repealed by No I of the FA of 17 June 2016 (Adoption), with effect from 1 Jan. 2018
(AS 2017 3699; BBI 2015 877).

312 TInserted by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BBI 2015 877).

313 Inserted by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BBI 2015 877).
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V. Taking ac-
count of the atti-
tude of family
members

Dbis. Confidenti-
ality of adoption
information

Dter. Information
on the adoption,
the biological
parents and their
issue

2If a child with the capacity to consent so requests, a representative
must be appointed.

3 The child may challenge the rejection of his or her request by filing
an objection.

Art. 268gquater 314

I Where the persons wishing to adopt have issue of their own, the lat-
ter’s attitude to the adoption must be taken into account.

2 Prior to the adoption of an adult, the attitude of following persons must
also be taken into account:

1. the spouse or registered partner of the person to be adopted;
2. the biological parents of the person to be adopted

3. the issue of the person to be adopted, unless this is inadvisable
due to their age or for other good cause.

3 These persons shall, if possible, be notified of the adoption decision.

Art. 268315

I The adopted child and the adoptive parents are entitled to confidenti-
ality of adoption information.

2 Identifying information about the minor or his or her adoptive parents
may only be disclosed to the biological parents if the child is capable of
judgement, and the adoptive parents and the child have consented to
disclosure.

3 Identifying information about the adult child may be disclosed to the
biological parents and their direct descendants if the child has consented
to disclosure.

Art. 268¢316

I The adoptive parents must inform the child of his or her adoption
when his or her age or maturity permits.

2 A minor is entitled to information about his or her biological parents,
provided it is not possible to draw conclusions about their identity. The
child shall be given identifying information only if he or she can show
an interest worthy of protection.

314 TInserted by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BB1 2015 877).

315 Inserted by No I 1 of the FA of 30 June 1972, in force since 1 April 1973 (AS 1972 2819;
BBI11971 1 1200).

316 Inserted by Annex No 2 of the FA of 22 June 2001 on the Hague Adoption Convention
and Measures to Protect Children in respect of Inter-Country Adoption (AS 2002 3988;
BBI1 1999 5795). Amended by No I of the FA of 17 June 2016 (Adoption), in force since
1 Jan. 2018 (AS 2017 3699; BBI1 2015 877).
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Daquater, Cantonal
information cen-
tre and tracing
services

Dquinquies, Con-
tact with the bio-
logical parents

3 An adult child may at any time request that the personal details of his
or her biological parents and further information about them be dis-
closed to him or her. The adult child may also request that information
about the direct descendants of his or her biological parents be disclosed
to him or her if the descendants are of age and have consented to the
disclosure.

Art. 2684317

1 Information about the biological parents, their direct descendants and
the child may be obtained from the cantonal authority responsible for
the adoption procedure.

2 The authority shall inform the person referred to in the request for
information about the request and, where necessary, obtain his or her
consent to contact the person requesting information. The authority may
delegate these tasks to a specialised tracing service.

3 If the person referred to in the request for information refuses to make
personal contact, the authority or the authorised tracing service shall
inform the person requesting information and draw his or her attention
to the personal rights of the person referred to in the request for infor-
mation.

4 The cantons shall designate a body to provide advice to the biological
parents, their direct descendants or the child on request.

Art. 268¢318

I The adoptive parents and the biological parents may agree that the
biological parents be entitled to reasonable contact with the minor. This
agreement and any amendments thereto shall be submitted to the child
protection authority at the child’s place of residence for approval. The
child protection authority or a third party appointed by it shall hear the
child in person in an appropriate manner before the decision is taken,
unless this is inadvisable due to the child's age or for other good cause.
If the child is capable of judgement, its consent is required for the agree-
ment.

2 If the best interests of the child are at risk or if there is disagreement
about the implementation of the agreement, the child protection author-
ity shall decide.

3 The child may refuse contact with its biological parents at any time.
The adoptive parents may not pass on information to the biological par-
ents against the child’s will.

317 Inserted by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BBI 2015 877).

318 TInserted by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BB1 2015 877).
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Art. 269319
E. Challenge I Where for no just cause consent has not been obtained, those persons
II' (z“"l‘(“d: whose consent is required may bring an action to challenge the adoption
sont O™ providing this does not seriously impair the interests of the child.

2 However, the parents are not entitled to bring such action where they
may appeal against the decision to the Federal Supreme Court.

Art. 2694320

2. Other defects 1 If the adoption displays other grave defects, it may be challenged by
any interested party and in particular by the commune of origin or dom-
icile.

2 However, a challenge is excluded if the defect has been rectified in
the interim or if it relates solely to procedural provisions.

Art. 2695321

II. Time limits ~ An action to challenge the adoption must be brought within six months
of discovering the grounds for the challenge and in any event within
two years of the adoption.

Art. 269¢322

F. Adoption 1 The Confederation is responsible for supervising child adoption
agency services o e
seney agency activities.

2 Any person engaging in such activities professionally or in connection
with his or her professional activities requires an official licence; this
does not apply to agency services rendered by the child protection au-
thority.323

3 The Federal Council enacts the implementing regulations and deter-
mines the manner in which the cantonal authorities responsible for plac-
ing children in foster care with a view to subsequent adoption are to be
involved in assessing fulfilment of the requirements for approval of
adoption and in carrying out the necessary supervision.

319 Amended by No I 1 of the FA of 30 June 1972, in force since 1 April 1973
(AS 1972 2819; BB1 1971 1 1200).

320 Inserted by No I 1 of the FA of 30 June 1972, in force since 1 April 1973 (AS 1972 2819;
BBI1197111200).

321 Inserted by No I 1 of the FA of 30 June 1972, in force since 1 April 1973 (AS 1972 2819;
BBI11971 1 1200).

322 Inserted by No I 3 of the FA of 30 June 1972 (AS 1972 2819; BB1 1971 1 1200).
Amended by Annex No 2 of the FA of 22 June 2001 on the Hague Adoption Convention
and Measures to Protect Children in respect of Inter-Country Adoption, in force since
1 Jan. 2003 (AS 2002 3988; BBI1 1999 5795).

323 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
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Title Eight: Effects of the Parent-Child Relationship325
Section One: Community of Parents and Children326

Art. 270327

A. Family sur- 1 Where the parents are married to each other but bear different sur-

name

1. Child of mar-

names, the child takes the surname that the parents decided would be

ried parents given to their children when they married.

2 Within one year of the birth of their first child, the parents may request
that the child take the surname of the other parent.

3 If the parents bear a joint family name, the child takes that name.

Art. 2704328

I Childof un- 1 If one parent has parental responsibility, the child takes that parent's

married parents

324

326

327

328

surname before marriage. If the parents share parental responsibility,
they decide which of their surnames before marriage their children
should take.

21f joint parental responsibility is established after the birth of the first
child, either parent may within a year of its establishment declare before
the civil registrar that the child should take the other parent's name be-
fore marriage. This declaration applies to all common children, regard-
less of who is given parental responsibility.

3 If neither parent has parental responsibility, the child takes the moth-
er's name before marriage.

4 A change in the allocation of parental responsibility has no effect on
names. The provisions on changing names are reserved.

Repealed by Annex No 15 of the Federal Administrative Court Law of 17 June 2005, with
effect from 1 Jan. 2007 (AS 2006 2197; BB1 2001 4202).

Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978

(AS 1977 237; BB1 1974 11 1).

Inserted by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978 (AS 1977 237,
BB11974 11 1).

Amended by No I of the FA of 30 Sept. 2011 (Name and Citizenship), in force since

1 Jan. 2013 (AS 2012 2569; BB1 2009 7573 7581).

Inserted by No I of the FA of 30 Sept. 2011 (Name and Citizenship) (AS 2012 2569;
BBI12009 7573 7581). Amended by No I of the FA of 21 June 2013 (Parental Responsi-
bility), in force since 1 July 2014 (AS 2014 357; BB1 2011 9077).
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1II. Consent of
the child

B. Citizenship

C. Support and
common welfare

D. Contact

1. Parents and
children

1. Principle

Art. 2705329

If the child has attained the age of twelve, his or her surname may only
be changed if he or she consents.

Art. 271330

I The child acquires the cantonal and communal citizenship of the par-
ent whose surname the child bears.

2 Where a child acquires the surname of the other parent while still a
minor, the child acquires the cantonal and communal citizenship of that
parent.

Art. 272331

Parents and children owe each other such support, consideration and
respect as the good of the family community requires.

Art. 273332

I Parents not granted parental responsibility or whose children are not
resident with them are entitled to reasonable contact with their minor
children, and their children are entitled to contact with them.333

2 The child protection authority may remind parents, foster parents or
the child of their duties and issue them with instructions where the ex-
ercise or failure to exercise contact entitlements is detrimental to the
child or where such reminder or direction is required for some other
reason.

3 Contact entitlements must be stipulated if either the father or the
mother so requests.

329 TInserted by No I of the FA of 30 Sept. 2011 (Name and Citizenship), in force since
1 Jan. 2013 (AS 2012 2569; BB1 2009 7573 7581).
330 Amended by No I of the FA of 30 Sept. 2011 (Name and Citizenship), in force since
1 Jan. 2013 (AS 2012 2569; BBI1 2009 7573 7581).
331 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB1 1974 11 1).
332 Amended by No I 4 of the FA of 26 June 1998, in force since 1 Jan. 2000
(AS 1999 1118; BB1 19961 1).
333 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
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2. Restrictions

II. Third parties

III. Responsible
authorities

Art. 274334

I The father and the mother must refrain from any conduct that impairs
the child’s relationship with the other parent or makes the task of the
person with custody more difficult.335

2 Where contact with the child is not in its best interests, or the parents
breach their duties in the course of such contact or have not cared for
the child to any meaningful degree, or other good cause exists, the par-
ents’ right of contact with the child may be refused or withdrawn.

3 Where the parents have consented to the adoption of their child or
their consent may be dispensed with, their right of contact with the child
is extinguished as soon as the child is placed in foster care with a view
to future adoption.

Art. 2744336

1 In extraordinary circumstances, a right of contact with the child may
also be granted to other persons and in particular to relatives, to the
extent this serves the child’s best interests.

2 The restrictions on parents’ visiting rights apply mutatis mutandis.

Art. 275337

I Responsibility for orders regulating rights of contact with the child
lies with the child protection authority at the child’s domicile and with
that of his or her place of temporary residence, insofar as the latter has
taken or is taking child protection measures.

2If the court regulates parental responsibility, residence or the child
maintenance contribution in accordance with the provisions on the di-
vorce and protection of the marital union, it shall also regulate con-
tact.338

3 Where no orders have yet been issued regulating the father’s and
mother’s contact entitlements, no contact may be had against the will
of the person granted parental responsibility or with whom the child
resides.

334 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB 1974 11 1).
335 Amended by No I 4 of the FA of 26 June 1998, in force since 1 Jan. 2000
(AS 1999 1118; BBI 19961 1).
336 Inserted by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB 1974 11 1).
337 Amended by No I 4 of the FA of 26 June 1998, in force since 1 Jan. 2000
(AS 1999 1118; BBI 19961 1).
338 Amended by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB1 2011 9077).
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E. Right to infor-
mation

A. General

1. Object and
scope342

II. Precedence of
maintenance for
minors

Art. 275a339

I Parents who do not exercise parental responsibility should be in-
formed of special events in the child’s life and consulted before im-
portant decisions affecting its development are taken.

2 They are entitled to obtain information concerning the child’s condi-
tion and development from third parties involved in its care, such as
teachers and doctors, in the same manner as the person with parental
responsibility.

3 The provisions governing responsibility for and limitations on contact
with the child apply mutatis mutandis.

Section Two: Parents’ Duty of Maintenance340

Art. 276341

I Maintenance is provided by caring for and raising the child and in the
form of monetary payments.343

2 The parents must, each according to their own abilities, provide for
the child’s maintenance, including the costs of caring for and raising
the child, his or her education and measures taken for his or her protec-
tion.344

3 The parents are released from their duty of maintenance to the extent
that the child may reasonably be expected to meet the costs thereof from
his or her own earnings or other resources.

Art. 2764345

I The duty of maintenance towards a minor shall take precedence over
other maintenance duties under family law.

2In justified cases, the court may disregard this rule, in particular in
order to prevent any disadvantage to a child entitled to maintenance
who is of age.

339 Inserted by No I 4 of the FA of 26 June 1998, in force since 1 Jan. 2000
(AS 1999 1118; BB1 19961 1).
340 Inserted by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB1 1974 11 1).
341 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB1 1974 11 1).
342 Inserted by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI1 2014 529).
343 Amended by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI1 2014 529).
344 Amended by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI1 2014 529).
345 TInserted by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI1 2014 529).
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Art. 277346

B. Duration I The parents’ duty of maintenance lasts until the child attains the age

of majority.347

21If at that juncture the child has not yet had a suitable education, the
parents must pay for his or her maintenance, to the extent conscionable
in the overall circumstances, until such time as the child can complete
a suitable education within the customary timescale.348

Art. 278349

C. Marriedpar- 1 For the duration of their marriage, the parents bear the costs of mainte-

ents

nance in accordance with the provisions of marital law.

2 Each spouse must give the other all reasonable assistance in discharg-
ing the duty to maintain children born prior to the marriage.

Art. 279350

D. Courtaction 1 The child is entitled to sue the father or the mother or both for mainte-

I. Right to sue35!

nance in future and for one year prior to the bringing of such action.
23 352

Art. 280284353

II. and III. ...

Art. 285354

IV. Amountof 1 The child maintenance contribution should correspond to the child’s
child mainte- 5 . .
nance contribu-  N€eds and to the parents’ financial circumstances and resources; the

tion

child’s assets and income must be taken into account.

1. Parents’ con-
tribution

346

347

348

349

350

351

352

353

354

Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978

(AS 1977 237; BB 1974 11 1).

Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
Amended by No I of the FA of 7 Oct. 1994, in force since 1 Jan. 1996

(AS 1995 1126; BB1 1993 1 1169).

Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978

(AS 1977 237; BB1 1974 11 1).

Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978

(AS 1977 237; BB1 1974 11 1).

Amended by Annex No 2 of the Civil Jurisdiction Act of 24 March 2000, in force since
1 Jan. 2001 (AS 2000 2355; BB1 1999 2829).

Repealed by Annex No 2 of the Civil Jurisdiction Act of 24 March 2000, with effect from
1 Jan. 2001 (AS 2000 2355; BBI 1999 2829).

Repealed by Annex 1 No II 3 of the Civil Procedure Code of 19 Dec. 2008, with effect
from 1 Jan. 2011 (AS 2010 1739; BB1 2006 7221).

Amended by No I of the FA of 20 March 2015 (Child Maintenance), in force since

1 Jan. 2017 (AS 2015 4299; BB1 2014 529).
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2. Other pay-
ments for
maintenance of
the child

V. Change of
circumstances

1. In general37

2. Shortfalls

2 The child maintenance contribution also serves to ensure that the child
is cared for by the parents or by third parties.

3 The child maintenance contribution is payable in advance on the dates
stipulated by the court.

Art. 2854355

I Family allowance credits paid to the parent required to pay mainte-
nance must be paid in addition to the maintenance.

2 Unless the court rules otherwise, any child allowance, social security
children’s supplement and similar child support benefits to which the
parent subject to the duty of maintenance is entitled must be paid in
addition to the child maintenance contribution.

3 Where as a result of old age or invalidity the parent subject to the duty
of maintenance subsequently receives social security, children’s sup-
plements or similar child support benefits which replace his or her em-
ployment income, he or she must pay said benefits to the child; by op-
eration of law, his or her existing child maintenance contribution is
automatically reduced by the amount of such new benefits.

Art. 286356

I The court may order that the child maintenance contribution be auto-
matically increased or decreased in the event of specified changes in the
child’s needs, the parents’ financial resources or the cost of living.

2 If circumstances change considerably, at the request of one parent or
the child the court will set a new level of child maintenance contribution
or revoke it entirely.

3 Should the child have unforeseen, extraordinary needs the court may
order the parents to make a special financial contribution.358

Art. 2864359

LIf it was previously established in an approved maintenance agree-
ment or a decision that no maintenance contribution could be set to pro-
vide due maintenance for the child, and should the circumstances of the
parent liable to pay maintenance have since improved substantially, the

355 Inserted by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI1 2014 529).

356 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BBI 1974 11 1).

357 Inserted by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI 2014 529).

358 Inserted by No I 4 of the FA of 26 June 1998, in force since 1 Jan. 2000
(AS 1999 1118; BB1 19961 1).

359 Inserted by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI1 2014 529).
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E. Maintenance
agreements

1. Regular pay-
ments

II. Scope of a
maintenance
agreement

III. Final settle-
ment:

child is entitled to claim payments that were not met by this parent dur-
ing the previous five years in which payments were owed to provide
due maintenance.

2 This claim must be brought within one year of it being known that the
circumstances have improved substantially.

3 This claim passes with all rights to the other parent or to the state au-
thority in as far as this parent or the state authority has met the missing
share of the due maintenance.

Art. 287360

I Maintenance agreements are binding on the child only once they have
been approved by the child protection authority.

2 Child maintenance contributions stipulated in such agreements may
be modified, providing such changes have not been excluded with the
approval of the child protection authority.

3 If the agreement is concluded in court proceedings, such approval
must be given by the court.

Art. 2874361

Where maintenance contributions are set in a maintenance agreement,
the agreement must specify:

a. the income and assets of each parent and each child from which
the set amount is calculated;

a. the amount set for each child;

the amount required to cover any shortfall in the due mainte-
nance of each child;

c. if and to what extent the maintenance contributions will be ad-
justed to reflect changes in living costs.

Art. 288362

I Full and final settlement of the child’s maintenance entitlement may
be agreed if it is in the child’s best interests.

2 The settlement agreement becomes binding on the child only:

360  Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BBI 1974 11 1).

361 TInserted by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI 2014 529).

362 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BBL 1974 11 1).

363 Originally No II.
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F. Fulfilment
1. Entitlement

1I. Enforcement

1. Enforcement
assistance

2. Directions to
debtors

I1I. Security

1. once the child protection authority or, in the case of an agree-
ment reached during court proceedings, the court has approved
it, and

2. once the settlement amount has been paid into the account des-
ignated in the approval.

Art. 2893064

I The right to child maintenance contributions is that of the child and,
so long as he or she is a minor, is fulfilled by payment to the child's
legal representative or to the person with whom the child resides, unless
the court decides otherwise.363

2 However, where the state authority assumes the cost of maintaining
the child, such claim and all attendant rights pass to the state authority.

Art. 290366

LIf a father or mother does not fulfil his or her obligation to provide
maintenance, a specialist office designated by cantonal law shall, on
application, help the child and the other parent to enforce the mainte-
nance claim appropriately and free of charge.

2 The Federal Council determines the terms of enforcement assistance.

Art. 291367

If the parents neglect to take due care of the child, the court may order
their debtors to make payment in whole or in part to the child’s legal
representative.

Art. 292368

If the parents are persistently neglectful in their duty of maintenance, or
if there are grounds to suspect that they are preparing to abscond or are
dissipating or concealing their assets, the court may order them to fur-
nish appropriate security for future child maintenance contributions.

364 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB11974 11 1).

365 Amended by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI1 2014 529).

366 Amended by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI1 2014 529).

367 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB11974 11 1).

368 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237, BBI 1974 11 1).
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G. Public law

H. Foster parents

J. Rights of the
unmarried
mother

Art. 293369

I Subject to the duty of relatives to provide support, public law deter-
mines who must bear the costs of maintenance if neither the parents nor
the child may defray them.

2 Public law also governs the provision of advances to maintain the
child if the parents fail to fulfil their duty of maintenance.

Art. 294370

! Foster parents are entitled to receive an appropriate fostering allow-
ance unless otherwise agreed or clearly dictated by the circumstances.

2 Where children are fostered by close relatives or with a view to sub-
sequent adoption there is a presumption that no remuneration is due.

Art. 295371

1 Up to one year after the birth at the latest, the mother may file a claim
against the father or his legal heirs for compensation:372

1. inrespect of the confinement costs;

2. in respect of the costs of maintenance for at least four weeks
prior to the birth and at least eight weeks thereafter;

3. in respect of other expenses rendered necessary by the preg-
nancy or confinement, including the initial equipment for the
child.

2 On grounds of equity, the court may award partial or full compensa-
tion for such costs if the pregnancy ends prematurely.

3 Third-party payments to which the mother is entitled by law or by
contract must be taken into consideration to the extent justified in the
circumstances.

369 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB1 1974 11 1).
370 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BBL 1974 11 1).
371 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BBI 1974 11 1).
372 Amended by Annex 1 No 11 3 of the Civil Procedure Code of 19 Dec. 2008, in force since
1 Jan. 2011 (AS 2010 1739; BB1 2006 7221).

95 /360



210

Swiss Civil Code

A. Principles

Abis, Death of a
parent

Ater, Divorce and
other marital
proceedings

Section Three: Parental Responsibility373

Art. 296374
I Parental responsibility serves the best interests of the child.

2 Until such time as they attain the age of majority, children remain the
joint parental responsibility of their father and mother.

3 Parents who are minors or subject to a general deputyship may not
exercise parental responsibility. When the parents attain the age of ma-
jority, they are assigned parental responsibility. If the general depu-
tyship is revoked, the child protection authority shall assign parental
responsibility in a manner appropriate to the child's best interests.

Art. 297375

L If the parents have joint parental responsibility and one parent dies,
the surviving parent retains sole parental responsibility.

2 If a parent who has sole parental responsibility dies, the child protec-
tion authority shall assign parental responsibility to the surviving parent
or if a legal guardian is appointed for the child, to the person more suited
to safeguarding the child's best interests.

Art. 298376

I'In divorce proceedings or proceedings to protect the marital union, the
court shall assign one parent sole parental responsibility if this is nec-
essary to safeguard the child's best interests.

2Tt may limit itself to regulating residence, contact or sharing of par-
enting duties if there is no prospect of the parents agreeing on these
matters.

2bis When regulating residence, contact and the sharing of parenting du-
ties it shall take account of the right of the child to maintain regular
personal relationships with both parents.377

373 Inserted by No I 1 of the FA of 25 June 1976 (AS 1977 237; BB1 1974 11 1). Amended by
No I 4 of the FA of 26 June 1998, in force since 1 Jan. 2000
(AS1999 1118; BB1199611).

374 Amended by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB1 2011 9077).

375 Amended by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB1 2011 9077).

376 Amended by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB1 2011 9077).

377 Inserted by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI 2014 529).
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Aquater, Recogni-
tion and court
declaration of
paternity

1. Joint declara-
tion by the par-
ents

11. Decision of
the child protec-
tion authority

2ter Where joint parental responsibility is awarded, with respect to the
child’s best interests, it shall consider the possibility of the child resid-
ing with both parents on an alternating basis, if this is requested by one
of the parents or by the child.378

3 Tt shall request the child protection authority to appoint a legal guard-
ian for the child if neither the mother nor the father can be expected to
accept parental responsibility.

Art. 2984379

1 If the parents are not married to each other and if the father recognises
the child, or the parent-child relationship is established by court judg-
ment but joint parental responsibility was not ordered at the time of the
judgment, joint parental responsibility is established based on a joint
declaration by the parents.

2 In the declaration, the parents confirm that they:
1. are prepared to accept joint responsibility for the child; and

2. have agreed on residence and contact or on the sharing of par-
enting duties and on the child maintenance contribution for the
child.

3 Before making the declaration, the parents may seek advice from the
child protection authority.

41f the parents make the declaration at the same time as recognising
paternity, the declaration is made to the civil registrar. A subsequent
declaration must be made to the child protection authority at the child's
domicile.

5 Unless and until the declaration has been made, the mother has sole
parental responsibility.

Art. 2985380

L If a parent refuses to make a declaration on joint parental responsibil-
ity, the other parent may request the child protection authority at the
child's domicile to intervene.

2 The child protection authority shall order joint parental responsibility,
unless the mother should retain sole parental responsibility or sole pa-
rental responsibility should be assigned to the father in order to safe-
guard the child's best interests.

378 Inserted by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI1 2014 529).
379 TInserted by No I 4 of the FA of 26 June 1998 (AS 1999 1118; BB11996 I 1). Amended by
No I of the FA of 21 June 2013 (Parental Responsibility), in force since 1 July 2014
(AS 2014 357; BB1 2011 9077).
380 TInserted by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB1 2011 9077).
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III. Paternity ac-
tion

IV. Change in
circumstances

3 At the same time as deciding on parental responsibility, the child pro-
tection authority shall regulate any other matters in dispute. An action
for payment of the maintenance contribution may be brought before the
competent court; in such a case the court also decides on parental re-
sponsibility and other matters relating to the child.38!

3bis In its decision on residence, contact and the sharing of parenting
duties, the child protection authority shall take account of the right of
the child to maintain regular personal relationships with both parents.382

3ter Where joint parental responsibility is awarded, with respect to the
child’s best interests, it shall consider the possibility of the child resid-
ing with both parents on an alternating basis, if this is requested by one
of the parents or by the child.383

4 If the mother is a minor or subject to a general deputyship, the child
protection authority shall assign parental responsibility to the father or
appoint a legal guardian for the child, depending on which measure is
more suitable to safeguard the child's best interests.

Art. 298¢384

If the court upholds a paternity action, it shall order joint parental re-
sponsibility unless the mother retains sole parental responsibility or sole
parental responsibility is assigned to the father in order to safeguard the
child's best interests.

Art. 29845385

I At the request of either parent, the child or ex officio, the child protec-
tion authority shall reassign parental responsibility if this is necessary
to safeguard the child's best interests due to a substantial change in cir-
cumstances.

2 It may limit itself to regulating residence, contact or the sharing of
parenting duties.

3 An action for a change to the maintenance payments may be brought
to the competent court; in such a case the court may make a new ruling
on parental responsibility and other matters relating to the child.386

381 Second sentence amended by No I of the FA of 20 March 2015 (Child Maintenance),
in force since 1 Jan. 2017 (AS 2015 4299; BB1 2014 529).

382 Inserted by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI1 2014 529).

383 Inserted by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI1 2014 529).

384 Inserted by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB12011 9077).

385 TInserted by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB12011 9077).

386 Inserted by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI1 2014 529).
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Aquinquies,
Change in the
situation after
the adoption of a
stepchild in a co-
habitation rela-
tionship

Asexies, Step-par-
ents389

Asepties. Foster
parents391

Art. 298¢387

If the person who adopts the child cohabits with the child’s mother or
father, and there is a substantial change in the circumstances, the provi-
sion on the change of circumstances applies mutatis mutandis in the
case of recognition and judgement of paternity.

Art. 299388

Each spouse must give the other reasonable support in exercising pa-
rental responsibility over the latter’s children and must represent the
other spouse as circumstances require.

Art. 30039

1 If a child is placed in foster care with third parties, unless the relevant
orders provide otherwise, these third parties exercise parental responsi-
bility over the child in loco parentis to the extent required for the proper
fulfilment of their duties.

2 Foster parents must be consulted before any important decisions are
taken regarding the child.

387 TInserted by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BBI 2015 877).

388 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB1 1974 11 1).

389 Amended by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BBI 2015 877).

390 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BBI 1974 11 1).

391 Amended by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BBI 2015 877).
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B. Scope
1. In general

Art. 301392

I The parents raise and care for a child with his or her best interests in
mind and take all necessary decisions unless the child has capacity to
act.

1bis The parent who is taking care of the child may decide alone if:
1. the matter is routine or urgent;

2.  the other parent cannot be consulted without incurring unrea-
sonable trouble or expense.393

2 The child owes his or her parents obedience; according to how mature
the child is, the parents shall allow the child the freedom to shape his or
her own life and, wherever feasible, take due account of the child’s
opinion in important matters.

3 The child is not permitted to leave the family home without the par-
ents’ consent, nor may he or she be unlawfully removed from them.

4 The parents give the child his or her first name.

392 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB11974 11 1).

393 Inserted by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB1 2011 9077).
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1. Deciding on
the place of resi-
dence

III. Upbring-
ing396

IV. Religious up-
bringing398

Art. 301a3%

I Parental responsibility includes the right to decide on the child's place
of residence.

2If parents exercise joint parental responsibility and if one parent
wishes to change the child's place of residence, this requires the consent
of the other parent or a decision of the court or the child protection au-
thority if:

a. the new place of residence is outside Switzerland; or

b. the change of place of residence has serious consequences for
the ability of the other parent to exercise parental responsibility
and have contact.

3 If one parent has sole parental responsibility and if he or she wishes
to change the child's place of residence, he must inform the other parent
of this in good time.

4 A parent who wishes to change his or her own domicile has the same
duty to provide information.

5 If required, the parents shall agree to modify the rules on parental re-
sponsibility, residence, contact and the child maintenance contribution
in such a way as to safeguard the child's best interests. If they are unable
to agree, the court or the child protection authority decides.

Art. 30239

I The parents must raise the child according to their circumstances and
encourage and safeguard the child's physical, mental and moral devel-
opment.

2 The parents must arrange for the child, especially if he or she has phys-
ical or learning disabilities, to receive an appropriate general and voca-
tional education that corresponds as closely as possible to the child’s
abilities and inclinations.

3 To that end, the parents must co-operate as appropriate with school
authorities and, where required, with public and charitable youth sup-
port agencies.

Art. 303397
1 The parents are free to determine the child’s religious upbringing.

2 Any agreement restricting this freedom is invalid.

394 Inserted by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BBI 2011 9077).

396 Amended by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB1 2011 9077).

398 Amended by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB1 2011 9077).
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V. Representa-
tion

1. In relation to
third parties

a. In general400

b. Child’s legal
status40

3 Once a child is 16 years of age, he or she is free to decide his or her
own religious denomination.

Art. 30439

! By operation of law, the parents are vested with the power to represent
the child in all dealings with third parties to the extent they have paren-
tal responsibility for the child.40!

2 If both parents have parental responsibility, all third parties acting in
good faith may assume that each parent acts with the other’s consent.402

3 Parents acting as their child's representative may not provide any fi-
nancial guarantees, establish any foundations or make gifts on behalf of
the client, with the exception of customary occasional gifts.403

Art. 305404

I'A child under parental responsibility may by his or her own acts es-
tablish rights and obligations and exercise strictly personal rights under
the law of persons.406

2 The child is liable with all his or her assets for any obligations entered
into, without regard to the parents’ property rights.

397 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BBI 1974 11 1).

398 Amended by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB1 2011 9077).

399 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978 (AS 1977 237,
BBI 197417 1).

400 Amended by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB1 2011 9077).

401 Amended by No 1 4 of the FA of 26 June 1998, in force since 1 Jan. 2000
(AS 1999 1118; BBI 19961 1).

402 Amended by No 1 4 of the FA of 26 June 1998, in force since 1 Jan. 2000
(AS 1999 1118; BB1 19961 1).

403

404

405

406

Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB1 2006 7001).
Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978 (AS 1977 237,
BB11974 11 1).

Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB1 2006 7001).
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Art. 306407

2. Within the I Children with capacity of judgement who are under parental respon-

family commu-
nity

sibility may, with their parents’ consent, act for the family as a whole,
but in so doing engage not themselves but their parents.408

2 If the parents are prevented from acting or if they have interests in a
matter that conflict with those of the child, the child protection authority
shall appoint a deputy or regulate the matter itself.409

3 In the event of a conflict of interests, the parents' powers become au-
tomatically void by law in relation to the matter concerned.410

Art. 307411

C. Child protec- 1 Tf the child’s best interests are threatened and the parents are unwilling

tion

I Appropriate ~ OF unable to remedy the situation, the child protection authority must
measures take all appropriate measures to protect the child.

2 The child protection authority has the same duty with regard to chil-
dren placed with foster parents or otherwise living outside the family
home.

3 In particular it is entitled to remind parents, foster parents or the child
of their duties, issue specific instructions regarding care, upbringing or
education and appoint a suitable person or agency with powers to in-
vestigate and monitor the situation.

Art. 308412

IL. Deputyship#13 1 Where circumstances so require, the child protection authority shall

407

408

409

411

412

413

appoint a child deputy whose function is to help the parents look after
the child by providing advice and practical support.

Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978

(AS 1977 237; BB1 1974 11 1).

Amended by No I 4 of the FA of 26 June 1998, in force since 1 Jan. 2000

(AS 1999 1118; BB1 19961 1).

Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
Inserted by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons and
Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978

(AS 1977 237; BB1 1974 11 1).

Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978

(AS 1977 237; BB1 1974 11 1).

Amended by No I of the FA of 21 June 2013 (Parental Responsibility), in force since

1 July 2014 (AS 2014 357; BB1 2011 9077).
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I1I. Revocation
of the right to

decide on place
of residence417

2 It may assign special powers to the deputy, in particular to represent
the child in the paternity action, in safeguarding the child's right to child
support and the child's other rights and in supervising contact.414

3 Parental responsibility may be restricted accordingly.
Art. 309415

Art. 310416

I Where there is no other way to avert a threat to the child’s best inter-
ests, the child protection authority must remove the child from the par-
ents or from any third parties with whom he or she is staying and place
the child in a suitable location.

2 At the request of the parents or the child, the child protection authority
must do likewise if relations between them have deteriorated to the ex-
tent that it is no longer conscionable for the child to remain in the family
home and provided no other practical remedy is available in the circum-
stances.

3 Where a child has lived for some length of time with foster parents,
the child protection authority may forbid the parents to take the child
back if such action might pose a serious risk to the child’s development.

414 Amended by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB1 2011 9077).
415 Repealed by No I of the FA of 21 June 2013 (Parental Responsibility), with effect from
1 July 2014 (AS 2014 357; BB1 2011 9077).
416 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB1 1974 11 1).
417 Amended by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB1 2011 9077).
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Art. 311418

é\f’ mgﬁﬁ\gal UIf other child protection measures have failed or offer little prospect
spfnsibimy " of proving adequate, the child protection authority shall revoke parental

1. Ex-officio*!®  responsibility:420

1.421if the parents are unable to exercise parental responsibility as
required on account of inexperience, illness, disability, absence,
violent behaviour or other similar reasons;

2. if the parents have not cared for the child to any meaningful
degree or have flagrantly violated their duties towards the child.

2 Where parental responsibility is withdrawn from both parents, a legal
guardian is appointed for their children.

3 Unless expressly ordered otherwise, the withdrawal of parental re-
sponsibility is effective in respect of all the children, including those
born subsequently.

Art. 312422

2. With the par- 1 1 1 1 ‘hility-424
> vith the b The child protection authority shall withdraw parental responsibility:

1. if the parents so request for good cause;

2. if the parents have consented to having the child adopted in fu-
ture by unnamed third parties.

Art. 313425

V. Change incir- 1 [f circumstances change, the child protection measures in place must

cumstances

418

419

420

421

422

423

424

425

be adapted to suit the new situation.

2 On no account may parental responsibility be restored within less than
one year of its withdrawal.

Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978

(AS 1977 237; BB1 1974 11 1).

Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
Amended by No I 2 of the FA of 19. Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
Amended by No I of the FA of 21 June 2013 (Parental Responsibility), in force since

1 July 2014 (AS 2014 357; BB1 2011 9077).

Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978 (AS 1977 237;
BB11974 11 1).

Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978

(AS 1977 237; BB1 1974 11 1).
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VI. Procedure
1. General

2. Hearing for
the child

3. Representa-
tion for the child

4. Committal to
a secure institu-
tion or psychiat-
ric hospital

Art. 314426

I The provisions on the procedure before the adult protection authority
apply mutatis mutandis.

2 In appropriate cases, the child protection authority may request the
parents to attempt mediation.

3 If the child protection authority appoints a deputy, it shall state the
tasks of the deputy and any restrictions on parental responsibility in the
decision.

Art. 3144477

I The child is heard in person in an appropriate manner by the child
protection authority or by a third party appointed for this purpose, un-
less this is inadvisable due to the child's age or other good cause.

2 The record of the hearing contains only the findings of relevance to
the decision. The parents are informed of these findings.

3 A child capable of judgement may appeal against a decision to refuse
a hearing.

Art. 314qbis 428

L If necessary, the child protection authority shall order the child to be
represented and appoint a person experienced in welfare and legal mat-
ters as the child's deputy.

2 The child protection authority shall consider the appointment of a rep-
resentative in particular if:

1. the proceedings relate to the child's accommodation;

2. the parties file differing applications in relation to regulating
parental responsibility or important contact issues.

3 The child's deputy may file applications and appeals.

Art. 3145429

LIf the child must be committed to a secure institution or a psychiatric
hospital, the adult protection provisions on care-related hospitalisation
apply mutatis mutandis.

426 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB1 2006 7001).

427 TInserted by No II of the FA of 6 Oct. 1978 (AS 1980 31; BB1 1977 III 1). Amended by No
12 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons and Law of Chil-
dren), in force since 1 Jan. 2013 (AS 2011 725; BB1 2006 7001).

428 Inserted by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons and
Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).

429 Inserted by No 12 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons and
Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
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6. Duty to notify

7. Cooperation
and administra-
tive assistance

2 If the child is capable of judgement, he or she may petition the court
directly.

Art. 314430

I Any person may notify the child protection authorities if a child’s
physical, mental or sexual integrity appears to be at risk.

2 If a report is in the interest of the child, persons who are subject to
professional confidentiality under the Swiss Criminal Code43! are also
entitled to notify the authorities. This provision does not apply to aux-
iliary persons bound by professional confidentiality under the Criminal
Code.

Art. 3144432

I The following persons, provided they are not subject to professional
confidentiality under the Swiss Criminal Code433, are obliged to report
if there are clear indications that the physical, psychological or sexual
integrity of a child is at risk and that they cannot remedy the threat as
part of their professional activities:

1. specialists from the fields of medicine, psychology, care ser-
vices, childcare, education, counselling, religion and sport who
have regular contact with children;

2. persons who learn of such a case in their official capacity.
2 The duty to notify is fulfilled when a person notifies a superior.

3 The cantons may provide for further notification obligations.

Art. 314434

I The persons and third parties involved in the proceedings are obliged
to cooperate in ascertaining the facts of the case. The child protection
authority issues the necessary orders to protect any interests worthy of
protection. If necessary, it shall issue an order for the compulsory en-
forcement of the duty to cooperate.

2 Persons bound by professional confidentiality in accordance with the
Swiss Criminal Code#35 are entitled to cooperate without having to be

430 Inserted by No I of the FA of 15 Dec. 2017 (Child Protection), in force since 1 Jan. 2019
(AS 2018 2947; BBI 2015 3431).

431 SR 311.0

432 Inserted by No I of the FA of 15 Dec. 2017 (Child Protection), in force since 1 Jan. 2019
(AS 2018 2947; BBI 2015 3431).

433 SR 311.0

434 Inserted by No I of the FA of 15 Dec. 2017 (Child Protection), in force since 1 Jan. 2019
(AS 2018 2947; BBI 2015 3431).

435 SR 311.0
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released from this confidentiality requirement beforehand. This provi-
sion does not apply to auxiliary persons bound by professional confi-
dentiality under the Criminal Code.

3 Persons bound by professional confidentiality in accordance with the
Swiss Criminal Code are obliged to cooperate if the person entitled to
confidentiality has authorised them to do so or if the superior authority
or the supervisory authority has released them from professional confi-
dentiality at the request of the child protection authority. Article 13 of
the Lawyers Act of 23 June 2000436 remains reserved.

4 Administrative authorities and courts shall pass on the necessary doc-
umentation, reports and information, provided there is no conflict with
interests worthy of protection.

Art. 315437

VIL Jurisdiction 1 Child protection measures are ordered by the child protection author-
1. Ingeneral®3$  jtjeg at the child’s domicile.439

2 If the child lives with foster parents or otherwise outside the parental
family home or if there is risk in delay, responsibility also rests with the
authorities of the place in which the child is currently staying.

3 1If the latter authorities implement a child protection measure, they
must inform the authority at the child’s domicile.

Art. 315q440

2. In marital pro- 1 [f the court is called on to rule on relations between the parents and

ceedings
a. Jurisdiction of

the children in accordance with the provisions governing divorce or

the court protection of the marital union, it must also order all necessary child

436
437

438

439

440

441

442

protection measures and instruct the child protection authority to imple-
ment them.441

2 The court may also modify child protection measures already in place
to take account of changes in circumstances.

3 However, the child protection authority retains the power:442

SR 935.61

Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978

(AS 1977 237; BB1 1974 11 1).

Amended by No I 4 of the FA of 26 June 1998, in force since 1 Jan. 2000

(AS 1999 1118; BB11996 1 1).

Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB1 2006 7001).
Inserted by No I 1 of the FA of 25 June 1976 (AS 1977 237, BB1 1974 11 1). Amended by
No I 4 of the FA of 26 June 1998, in force since 1 Jan. 2000 (AS 1999 1118;
BB119961 1).

Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB1 2006 7001).
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b. Amendment
of court orders

VIIL. Supervi-
sion of foster
children

IX. Cooperation
in youth support

1.  to continue child protection proceedings introduced prior to the
court proceedings;

2. to order such measures as are required immediately to protect
the child where the court is unlikely to be able to do so in good
time.

Art. 315p443

1 The court has jurisdiction to amend court orders regarding custody
awards and child protection:

1. during divorce proceedings;

2. in proceedings to alter the divorce decree pursuant to the regu-
lations governing divorce;

3. in proceedings to modify measures for protection of the marital
union; the regulations governing divorce are applicable mutatis
mutandis.

21n all other cases jurisdiction lies with the child protection author-
ity 444

Art. 316445

I Any person taking in foster children requires authorisation from and
is under the supervision of the child protection authority at his domicile
or some other body designated by the canton.

Ibis Where a child is fostered with a view to subsequent adoption, a sin-
gle cantonal authority is responsible.446

2 The Federal Council enacts implementing regulations.

Art. 317447

The cantons issue such regulations as are required to ensure effective
cooperation between the authorities and official bodies in the areas of
child protection under civil law, the criminal law relating to young of-
fenders and other youth support activities.

443 Inserted by No I 4 of the FA of 26 June 1998, in force since 1 Jan. 2000
(AS 1999 1118; BBI 19961 1).

444 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).

445 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BBI 1974 11 1).

446 Inserted by Annex No 2 of the FA of 22 June 2001 on the Hague Adoption Convention
and Measures to Protect Children in respect of Inter-Country Adoption, in force since
1 Jan. 2003 (AS 2002 3988; BBI1 1999 5795).

447 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB1 1974 11 1).
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A. Management

B. Use of in-
come

C. Drawing on
the child’s assets

D. Freely dispos-
able property of
the child

1. Endowments

Section Four: Property of the Child448

Art. 318449

I' As long as they have parental responsibility for the child, the parents
have the right and the duty to administer the child’s property.

2 If a parent dies, the surviving parent must file an inventory of the
child's property with the child protection authority.450

3 If the child protection authority regards it as appropriate in view of the
nature and extent of the child's property and the personal circumstances
of the parents, it shall order an inventory to be prepared or regular ac-
counts and reports to be submitted.45!

Art. 319452

I The parents are permitted to use the income from the child’s property
for the child’s maintenance, upbringing and education and, where equi-
table, also for the requirements of the household.

2 Any surplus accrues to the child’s property.

Art. 320453

I Settlements, compensation and similar payments may be used in por-
tions to fund the child’s maintenance in accordance with its current re-
quirements.

2 Where necessary to meet the costs of maintenance, upbringing or ed-
ucation, the child protection authority may permit the parents to make
use of other parts of the child’s assets in specific amounts.

Art. 321454

I 'The parents are not permitted to draw on revenue from the child’s as-
sets if, when given to the child, they were designated as interest-bearing

448 Inserted by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977237; BBI 1974 11 1).

449 Amended by No 1 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB1 1974 11 1).

450 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons

451

452

453

454

and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB1 2006 7001).
Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978

(AS 1977 237; BB1 1974 11 1).

Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978

(AS 1977 237; BB1 1974 11 1).

Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978

(AS 1977 237, BB1 1974 11 1).
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1I. Statutory enti-
tlement

III. Employment
income, profes-

sional and busi-

ness assets

E. Protection of
the child’s prop-
erty

1. Appropriate
measures

1I. Withdrawal of
management

investments or savings or use of the revenue by the parents was ex-
pressly excluded.

2 Management by the parents is excluded only where expressly so pro-
vided when the child is endowed with the assets.

Art. 322455

1 By testamentary disposition the child’s right to claim the statutory en-
titlement may also be excluded from management by the parents.

2 [fthe testator appoints a third party to administer the bequest, the child
protection authority may require the latter to carry out periodic account-
ing and reporting.

Art. 323456

1 The child manages and enjoys the benefits of all fruits of his or her
own labour and of those of his or her assets that are released by his or
her parents for use in the child's professional or business activities.

2 If the child lives with its parents in the family home, they may require
the child to make an appropriate contribution to his or her maintenance.

Art. 324457

I Where there is no adequate guarantee that the child’s property will be
diligently managed, the child protection authority takes the necessary
measures to protect it.

2 In particular, the child protection authority may issue instructions re-
garding such management and, where the periodic accounting and re-
porting is insufficient, may order the parents to deposit the property or
furnish security.

3 Procedure and jurisdiction are regulated mutatis mutandis by the pro-
visions governing child protection.

Art. 325458

LIf there is no other way to avert a threat to the child’s property, the
child protection authority shall appoint a child welfare advocate to man-
age it.

455 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB1 1974 11 1).

456 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BBI 1974 11 1).

457 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB 1974 11 1).

458 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB1 1974 11 1).

111/360



210

Swiss Civil Code

F. End of asset
management

1. Return of
property

L. Liability

A. Principle

B. Legal status
1. Of the child

1. Of the guard-

ian

2 The child protection authority does likewise if a child’s property that
is not managed by the parents is threatened.

3 Where there is serious concern that income from the child’s property
or the amounts designated for use or released to cover the child’s needs
are not being used as intended, the child protection authority may also
appoint a child welfare advocate to manage those assets.

Art. 326459

On termination of parental responsibility or the parents’ management,
the parents must hand over the child’s property together with a final
statement of account to the adult child or to the child’s legal representa-
tive.

Art. 327460

I The parents are liable to make restitution as if they were authorised
agents.

2 The parents must surrender the proceeds of any property alienated in
good faith.

3 The parents do not owe compensation for any authorised expenditures
on the child or the household.

Section Five:46! Minors subject to Guardianship

Art. 327a

If a child is not subject to parental responsibility, the child protection
authority shall appoint a guardian for the child.

Art. 327b

A child subject to guardianship has the same legal status as a child sub-
ject to parental responsibility.

Art. 327¢

I' A guardian has the same rights as the parents.

459 Amended by No 1 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB1 2006 7001).

460 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB1 1974 11 1).

461 Inserted by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons and
Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
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B. Scope and en-
forcement of the
claim for assis-
tance464

2 The provisions on adult protection, and in particular on appointing a
and acting as a deputy and the involvement of the adult protection au-
thority apply mutatis mutandis.

3 If the child must be committed to a secure institution or psychiatric
hospital, the adult protection provisions on care-related hospitalisation
apply mutatis mutandis.

Title Nine: Family Community
Chapter One: Duty of Assistance

Art. 328462

I A person living in financial comfort has a duty to lend assistance to
any lineal relatives of older or younger generations who would suffer
hardship without such assistance.

2 The duty of maintenance of parents, spouses and registered partners
is reserved.463

Art. 329

I The claim for assistance is directed against those with a duty to pro-
vide it in order of their inheritance entitlements; the amount is depend-
ent on the degree of assistance required to maintain the indigent claim-
ant and on the circumstances of the person obliged to provide it.

1bis No claim for support may be made if the hardship arises from a re-
striction in the ability to pursue gainful employment owing to the care
of one’s own children.465

2 Where in the light of special circumstances the court deems it inequi-
table to require a person to fulfil his duty of assistance, the court may
restrict such duty or revoke it entirely.466

3 The provisions governing child maintenance entitlement and the
transfer of such entitlement to the state authority are applicable mutatis
mutandis. 467

462 Amended by No I 4 of the FA of 26 June 1998, in force since 1 Jan. 2000
(AS 1999 1118; BBI 19961 1).

463 Amended by Annex No 8 of the Federal Act on Partnerships of 18 June 2004, in force
since 1 Jan. 2007 (AS 2005 5685; BB1 2003 1288).

464 Amended by No I 2 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB1 1974 11 1).

465 Inserted by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI 2014 529).

466 Amended by No I 2 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB 1974 11 1).

467 Amended by No I 2 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB1 1974 11 1).
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Art. 330

I Foundlings are maintained by the commune in which they have be-
come naturalised.

21f a foundling’s parentage is established, the commune may require
those relatives with a duty of assistance and, as a last recourse, the state
authority under such duty to compensate it for the costs incurred in
maintaining the foundling.

Chapter Two: Authority within the Household

Art. 331

I Where by law, agreement or family custom persons living in common
household have a head of the family, such person holds authority within
the household.

2 The authority extends over all persons living in the household,
whether relatives by blood468 or by marriage or employees or persons
in a similar position based on a contractual relationship.469

Art. 332

I 'The house rules to which the household members are subject must
take due account of the interests of all involved.

2 In particular, the household members must be allowed the freedom
required for their education, occupation and religious practices.

3 All property brought in by the household members must be kept safe
and sound by the head of the family with the same care and attention
given to his own property.

Art. 333

I'If damage is caused by a member of the household who is a minor,
suffers from a mental disability, is subject to a general deputyship, or is
mentally ill, the head of the family is liable unless he can show that his
supervision of the household was as diligent as would normally be ex-
pected in the circumstances prevailing.470

468 Term amended by No I 3 of the FA of 30 June 1972, in force since 1 April 1973
(AS 1972 2819; BB1 1971 1 1200).

469 Amended by No II Art. 2 No 2 of the FA of 25 June 1971, in force since 1 Jan. 1972
(AS 1971 1465; BB1 1967 11 241).

470 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
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A. Family foun-
dations

2 The head of the family is obliged to ensure that the condition of a
household member who suffers from a mental disability or a mental
illness does not result in risk or damage to himself or to others.47!

3 Where necessary, the head of the family must notify the competent
authority with a view to having the requisite precautionary measures
put in place.

Art. 334472

' Adult children or grandchildren who have contributed their labour or
income to parents or grandparents with whom they live in a common
household are entitled to suitable compensation in return.473

2 In the event of dispute the court determines the amount of compensa-
tion, the security required and the payment method.

Art. 334bis 474

I The compensation due to children or grandchildren may be claimed
on the debtor’s death.

21t may also be claimed during the debtor’s lifetime if his property is
distrained or he is declared bankrupt, the common household ceases to
exist or the business changes hands.

3 The claim is not subject to prescription, but must be brought at the
latest on division of the deceased debtor’s estate.

Chapter Three: Family Property

Art. 335

I A body of assets may be tied to a family by means of a family foun-
dation created under the law of persons or inheritance law in order to
meet the costs of raising, endowing or supporting family members or
for similar purposes.

2Tt is no longer permitted to establish a fee tail.

471 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB1 2006 7001).

472 Amended by No I 1 of the FA of 6 Oct. 1972, in force since 15 Feb. 1973
(AS 1973 93; BB11970 1 805, 1971 1 737).

473 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).

474 TInserted by No I 1 of the FA of 6 Oct. 1972, in force since 15 Feb. 1973 (AS 1973 93;
BB11970 1805, 1971 1 737).
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Art. 336

Members of a family may tie a body of assets to the family by placing
all or part of an inheritance or other property under joint ownership in
undivided shares.

Art. 337

The agreement establishing joint ownership in undivided shares is valid
only if done as a public deed signed by all co-owners or their represent-
atives.

Art. 338

1 Joint ownership in undivided shares may be constituted for a limited
or indefinite duration.

2If constituted for an indefinite duration, it may be terminated by any
co-owner subject to six months’ notice.

3 Where the co-owned asset is an agricultural enterprise, such notice
must always expire on a spring or autumn date in accordance with local
custom.

Art. 339

1 Joint ownership in undivided shares binds the co-owners together in
common economic activity.

2 Unless otherwise provided, they enjoy equal rights in the co-owned
property.

3 For the duration of their joint ownership in undivided shares, they may
neither seek a division of the property nor dispose of their own share.

Art. 340

1 The affairs of the joint ownership in undivided shares are regulated by
all the co-owners acting collectively.

2 Each co-owner may take ordinary administrative actions on his own
initiative.
Art. 341

1 The co-owners may appoint one of their number to act as their man-
ager.

2 The manager represents the co-owners in all external dealings and di-
rects their economic activities.
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3. Common
property and per-
sonal property

IV. Dissolution
1. Grounds

2. Notice, insol-
vency, marriage

3. Death of a co-
owner

3 Where representation by the other co-owners is excluded, such exclu-
sion may be invoked against third parties acting in good faith only if the
sole representative is entered in the commercial register.

Art. 342

1 The property under joint ownership in undivided shares is owned col-
lectively by all the co-owners.

2 The co-owners are jointly and severally liable for debts encumbering
such property.

3 Except where otherwise agreed, all property belonging to a co-owner
besides that owned collectively in undivided shares, and all property
inherited or acquired in some other manner without valuable consider-
ation during the co-ownership is the personal property of that co-owner.

Art. 343
Joint ownership in undivided shares is dissolved:
1. by agreement or notice of termination;

2. onexpiry of the period for which ownership in undivided shares
was established, providing it is not tacitly renewed;

3. on realisation of a co-owner’s share of the property that has
been distrained;

4. if a co-owner is declared bankrupt;

at the request of a co-owner for good cause.

Art. 344

I If one co-owner gives notice to terminate joint ownership in undivided
shares or is declared bankrupt, or if his share is realised after having
been distrained, joint ownership in undivided shares may be maintained
by the other co-owners provided they reach a settlement with him or his
creditors.

2 A co-owner who marries is entitled to request such settlement without
giving notice of termination.

Art. 345

1 On the death of a co-owner, heirs who are not also co-owners are en-
titled only to settlement of his share.

2 Where he is survived by issue entitled to inherit his share, with the
consent of the other co-owners such issue may accede to the joint own-
ership in undivided shares in his place.
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Art. 346

I Division of the collectively owned property or settlement of a with-
drawing co-owner’s share is based on the condition of the property
when the grounds for dissolution arose.

2 Its implementation may not be requested at an inopportune time.

Art. 347

I The co-owners may entrust the exploitation and representation of the
collectively owned property to one of their number on condition that he
pay each co-owner a share of the net profit annually.

2 Unless otherwise agreed, such share is determined equitably on the
basis of the average revenues generated by the property over a suffi-
ciently long period and with due regard to the work done by the person
managing it.

Art. 348

1 If the collectively owned property is not properly managed or the man-
aging co-owner fails to meet his obligations towards the other co-own-
ers, the joint ownership in undivided shares may be dissolved.

2 Where there is good cause, a co-owner may request the court to au-
thorise him to assume joint management of the property, taking due
consideration of the provisions governing the division of the estate.

3 In all other respects, revenue-generating joint ownership in undivided
shares is subject to the provisions governing the joint ownership in un-
divided shares of a collectively managed business.

Art. 349-358475

Art. 359476

475 Repealed by No I 4 of the FA of 26 June 1998, with effect from 1 Jan. 2000
(AS 1999 1118; BB1 19961 1).

476 Repealed by No II 21 of the FA of 15 Dec. 1989 on Approval of Cantonal Decrees by the
Federal Government, with effect from 1 Feb. 1991 (AS 1991 362; BBI 1988 11 1333).
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Division Three:477 The Protection of Adults

Title Ten:
Own Arrangements for Care and Statutory Measures

Section One: Own Arrangements for Care
Subsection One: The Advance Care Directive

Art. 360

A. Principle I A person with capacity to act may instruct a natural person or legal
entity to take responsibility for his or her personal care or the manage-
ment of his or her assets or to act as his or her legal agent in the event
that he or she is no longer capable of judgement.

2 He or she must define the tasks that are to be assigned and may issue
instructions on how these tasks are to be fulfilled.

3 He or she may provide for a replacement for the event that the appoin-
tee is not suitable for the tasks, does not accept the mandate or termi-
nates the mandate.

Art. 361

B. Executionand 1 The advance care directive must be executed in holographic form or

revocation . .
| Execution publicly authenticated.

2 A holograph advance care directive must be handwritten, dated and
signed by the client from beginning to end.

3 On request, the Civil Register Office shall record in the central data-
base the fact that a person has executed an advance care directive and
the place where it is kept. The Federal Council shall issue the required
provisions, in particular on the access to the data.

Art. 362

IL Revocation 1 The client may revoke the advance care directive at any time in either
of the ways provided for its execution.

2 He or she may also revoke the advance care directive by destroying
the document.

3 If he or she executes a new advance care directive without expressly
revoking the previous directive, the new advance care directive replaces
the previous one unless it is clearly no more than an amendment to the
same.

477 Amended by No I 1 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB1 2006 7001).
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Art. 363

I Where the adult protection authority learns that a person is no longer
capable of judgement, but it is unaware if there is an advance care di-
rective, it shall enquire at the Civil Register Office.

2 If there is an advance care directive, the adult protection authority
shall verify if:

1. the directive has been validly executed,

2. the requirements for its effectiveness are met;

3. the appointee is fit for his or her duties; and

4. if further adult protection measures are required.

3 If the appointee accepts the advance care directive, the authority shall
advise him or her of his or her obligations under the provisions of the
Code of Obligations#78 on agency contracts and issue him or her with a
formal document stating his or her powers.

Art. 364

The appointee may request the adult protection authority to interpret the
advance care directive and to add clarification to secondary points.

Art. 365

I The appointee shall represent the client in accordance with the ad-
vance care directive and fulfil his or her duties with due care in accord-
ance with the provisions of the Code of Obligations*7® on agency con-
tracts.

2 Where transactions must be carried out that are not covered by the
advance care directive, or if the appointee has an interest in a matter
that conflicts with that of the client, the appointee shall notify the adult
protection authority immediately.

3 In the event of a conflict of interest, the powers of the appointee cease
to apply by law.

Art. 366

1 If the advance care directive has no instructions on the remuneration
of the appointee, the adult protection authority shall specify appropriate
remuneration provided this appears justified given the extent of the du-
ties or if the services provided by the appointee are normally remuner-
ated.

2 The remuneration and the required expenses are charged to the client.
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Art. 367

G. Termination 1 The appointee may terminate the advance care directive at any time
subject to giving two months' written notice to the adult protection au-
thority.

2 For good cause, the appointee may terminate the directive without no-
tice.

Art. 368

H.Intervention 1 [f the interests of the client are endangered or no longer protected, the
by the adult pro- . . . ;]
tection authority adult protection authority may take the required measures ex officio or

at the request of a closely associated person.

2Tt may in particular issue the appointee with instructions, order the
appointee to file an inventory, regular accounts and reports or revoke
all or some of his or her powers.

Art. 369

L Regaining the 1 If the client regains the capacity of judgement, the advance care di-
capacity of .
judgement rective shall by law cease to have effect.

2 If the interests of the client are endangered thereby, the appointee must
continue to carry out the tasks assigned to him or her until the client can
safeguard his or her own interests.

3 The appointee is bound as if the directive still applies by transactions
that he or she enters into before he or she learns that the directive has
ceased to apply.

Subsection Two: The Patient Decree

Art. 370

A. Principle I A person who is capable of judgement may specify in a patient decree
which medical procedures he or she agrees or does not agree to in the
event that he or she is no longer capable of judgement.

2 He or she may also designate a natural person who in the event that he
or she is no longer capable of judgement should discuss the medical
procedures with the attending doctor and decide on his or her behalf.
He or she may issue instructions to this person.

3 He or she may issue alternative instructions for the event that the des-
ignated person is not suitable for the tasks, does not accept the mandate
or terminates the mandate.
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Art. 371

I The patient decree must be executed in writing, and be dated and
signed.

2 Any person who has executed a patient decree may have this fact and
the place where it is kept entered on his or her health insurance card.
The Federal Council shall issue the required provisions, in particular on
the access to the data.

3 The provision on revoking an advance care directive applies mutatis
mutandis.

Art. 372

L If the patient lacks capacity of judgement and it is not known if there
is a patient decree, the attending doctor shall ascertain the position from
the health insurance card. The foregoing does not apply to urgent cases.

2 The doctor shall comply with the patient decree unless it violates stat-
utory regulations or there is reasonable doubt that it is based on the pa-
tient's free will or still corresponds to his or her presumed will.

3 The doctor shall make a note in the patient records of any reasons why
the patient decree was not complied with.

Art. 373

' Any person closely related to the patient may contact the adult protec-
tion authority in writing and claim that:

1.  the patient decree is not being complied with;

2. the interests of the patient are being endangered or no longer
safeguarded;

3. the patient decree is not based on the patient's free will.

2 The provision on intervention by the adult protection authority in the
case of an advance care directive applies mutatis mutandis.

Section Two:
Statutory Measures for Persons lacking Capacity of
Judgement

Sub-Section One:
Representation by the Spouse or Registered Partner

Art. 374

I Any person who as spouse or registered partner cohabits with a person
who is no longer capable of judgement or who regularly and personally
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480 SR 220

provides that person with support has a statutory right to act as that per-
son's representative if there is no advance care directive and no deputy
has been appointed.

2 The right to act as representative includes:

1. all legal acts that are normally required to meet the need for
support;

2. due management of income and other assets; and
3. the right to open and deal with post, if necessary.

3 For legal acts involving exceptional asset management, the spouse or
the registered partner must obtain the consent of the adult protection
authority.

Art. 375

The exercise of the right to act as representative is governed by the pro-
visions of the Code of Obligations430 on agency contracts mutatis mu-
tandis.

Art. 376

1If there is any doubt as to whether the requirements for representation
are met, the adult protection authority shall decide on the right to act as
representative and if required shall provide the spouse or the registered
partner with a document stating his or her powers.

2 If the interests of the person lacking capacity of judgement are endan-
gered or no longer safeguarded, the adult protection authority shall at
the request of a closely associated person or ex officio revoke the power
of the spouse or registered partner to act as representative partly or fully
and shall appoint a deputy.

Sub-Section Two:
Representation in relation to Medical Procedures

Art. 377

LIf a person lacking capacity of judgement has not given instructions
on treatment in a patient decree, the attending doctor shall plan the re-
quired treatment in consultation with the person entitled to act as repre-
sentative in relation to medical procedures.

2 The doctor shall inform the representative about all the important as-
pects of the planned medical procedures, and in particular about the rea-
sons therefor, their purpose, form, methods, risks, side effects and costs,
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the consequences of not carrying out the treatment and any alternative
treatment options.

3 If possible, the person lacking capacity of judgement shall also be in-
volved in making the decision.

4 The treatment plan shall be adapted to pending developments.

Art. 378

I The following persons are entitled in the following order to represent
the person lacking capacity of judgement and to grant or refuse consent
to the planned out-patient or in-patient measures:

1. aperson appointed in a patient decree or in an advance care di-
rective;

2. adeputy with a right to act as representative in relation to med-
ical procedures;

3. any person who as a spouse or registered partner cohabits with
the person lacking capacity of judgement or who regularly and
personally provides him or her with support;

4. any person who cohabits with the person lacking capacity of
judgement and who regularly and personally provides him or
her with support;

5. issue who regularly and personally provide the person lacking
capacity of judgement with support;

6. the parents, if they regularly and personally provide the person
lacking capacity of judgement with support;

7. siblings, if they regularly and personally provide the person
lacking capacity of judgement with support.

2 If more than one person has the right to act as the representative, the
doctor, acting in good faith, may presume that each acts with the agree-
ment of the others.

3 If a patient decree contains no instructions, the representative shall
decide according to the presumed wishes and interests of the person
lacking capacity of judgement.

Art. 379

In urgent cases, the doctor may carry out medical procedures according
to the presumed wishes and interests of the person lacking capacity of
judgement.
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1. Requirements

Art. 380

The treatment of a mental disorder of a person lacking capacity of
judgement in a psychiatric hospital is governed by the provisions on
care-related hospitalisation.

Art. 381

I The adult protection authority shall establish a representative depu-
tyship if there is no representative available or the representative does
not wish to exercise the right to act.

2Tt shall appoint a representative or establish a representative depu-
tyship if:

1. itis unclear who has a right to act as representative

2. the persons with a right to act as representative are unable to
agree; or

3. the interests of the person lacking capacity of judgement are en-
dangered or no longer safeguarded.

3 It shall act at the request of the doctor, another closely associated per-
son or ex officio.

Sub-Section Three:
Stays in Residential or Care Institutions

Art. 382

1'If a person lacking capacity of judgement is cared for in a residential
or nursing institution for a longer period, a written care agreement must
be drawn up to regulate the services that the institution provides and the
costs thereof.

2 In determining the services provided by the institution, account must
be taken of the wishes of the person concerned as far as possible.

3 Responsibility for representing the person lacking capacity of judge-
ment in concluding, amending or terminating the care agreement is gov-
erned mutatis mutandis by the provisions on representation relating to
medical procedures.

Art. 383

I The residential or nursing institution may restrict the freedom of
movement of the person lacking capacity of judgement only if less strin-
gent measures are clearly insufficient or prove to be so and the measure
serves to:
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1. prevent serious danger to the life or physical integrity of the
client or third parties; or

2. remedy serious disruption to life in and around the institution.

2 Before his or her freedom of movement is restricted, it shall be ex-
plained to the person concerned what is happening, why the measure
has been ordered, how long it will probably last and who will be re-
sponsible for the person concerned during this period. The foregoing
does not apply in emergencies.

3 An order to restrict freedom of movement shall be revoked as soon as
possible and in every case reviewed regularly to ascertain whether it is
still required.

Art. 384

I A record shall be kept of any measure restricting freedom of move-
ment. This shall contain in particular the names of the person ordering
the measure, the purpose, the nature and the duration the measure.

2 The representative in relation to medical procedures shall be notified
of the measure restricting freedom of movement and may inspect the
record at any time.

3 The persons supervising the residential or nursing institution shall also
have a right to inspect the record.

Art. 385

1 The person concerned or a closely related person may submit a written
request at any time for the adult protection authority at the location of
the institution to intervene in relation to a measure restricting freedom
of movement.

2 If the adult protection authority establishes that the measure fails to
meet the statutory requirements, it shall amend the measure, revoke it
or order an official adult protection measure. If necessary, it shall notify
the institution's supervisory authority.

3 Any request for an assessment to be made by the adult protection au-
thority shall be passed on to the authority immediately.

Art. 386

I The residential or nursing institution shall protect the privacy of a per-
son lacking capacity of judgement and where possible encourage con-
tacts with persons outside the institution.

2If no one outside the institution expresses an interest in the client, the
residential or nursing institution shall notify the adult protection author-

1ty.
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3 The freedom to choose one's doctor shall be respected unless there is
good cause for not doing so.

Art. 387

D. Supervision — The cantons shall make residential and care institution in which person
of residential and . . . . ..
care institution  lacking capacity of judgement are cared for subject to supervision, un-

less federal regulations already guarantee supervision.

Title Eleven: Official Measures
Section One: General Principles

Art. 388

A. Aim I Official adult protection measures shall aim to secure the best interests
and protection of persons in need.

2 Where possible, they should preserve and encourage the independence
of the persons concerned.

Art. 389
B. Subsidiarity 1 The adult protection authority shall order a measure if:
and proportional-
ity 1. support for the person in need offered by his or her family, other
closely related persons or private or public services is or proves
to be insufficient;

2. where the person in need is no longer capable of judgement, he
or she has failed to make any or sufficient arrangements for his
or her own care and the statutory measures are insufficient.

2 Any official measure must be necessary and suitable.

Section Two: The Deputyship
Sub-Section One: General Provisions

Art. 390
A.Requirements 1 The adult protection authority shall establish a deputyship if an adult:

1. due to a learning disability, a mental disorder or a similar inher-
ent debility is wholly or partially unable to manage his or her
own affairs;

2. due to a temporary loss of the capacity of judgement or tempo-
rary absence is neither able to take care of matters that must be
dealt with, nor has appointed a representative.
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2 Account must be taken of the burden on and the protection of family
members and third parties.

3 The deputyship shall be established at the request of the person con-
cerned (the client) or a closely associated person or ex officio.

Art. 391

I The adult protection authority shall define the scope of the depu-
tyship's responsibilities according to the needs of the client.

2 The scope of responsibilities shall relate to personal care, the manage-
ment of his or her assets or legal matters.

3 Without the consent of the client, the deputy may only open his or her
post or enter his or her residence if the adult protection authority has
expressly granted the power to do so.

Art. 392

If establishing a deputyship is clearly a disproportionate measure due
the extent of the work involved, the adult protection authority may:

1. do what is required itself, and in particular consent to a transac-
tion;
instruct third parties to carry out individual tasks; or

designate a suitable person or agency that must be consulted
and informed on specific matters.

Sub-Section Two: Types of Deputyship

Art. 393

I An assistance deputyship is established with the consent of the person
in need if he or she needs assistance in order to deal with certain matters.

2 The assistance deputyship does not limit the capacity of the client to
act.

Art. 394

I A representative deputyship is established if the person in need is un-
able to deal with certain matters and therefore must be represented.

2 The adult protection authority may limit the capacity of the client to
act accordingly.

3 Even if his or her capacity to act has not been limited, the client is
bound by the acts of the deputy.
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Art. 395

LIf the adult protection authority establishes a representative depu-
tyship to manage assets, it shall specify the assets to be managed by the
deputy. It may make all or part of the income, all or part of the capital
or all or part of the income and capital subject to the deputy's manage-
ment.

2 The management powers also cover savings from the managed in-
come or the revenue from the managed capital unless the adult protec-
tion authority provides otherwise.

3 Without limiting the capacity of the client to act, the adult protection
authority may prohibit him or her from accessing individual assets.
4 481

Art. 396

I An advisory deputyship shall be established if the client requires for
his or her own protection that certain acts be made subject to the consent
of the deputy.

2 The client's capacity to act shall thus be limited accordingly by law.

Art. 397

Assistance, representative and advisory deputyships may be combined
with each other.

Art. 398

I'A general deputyship is established if a person, in particular due to
permanent loss of capacity of judgement, is in particular need.

21t covers all aspects of personal care, management of assets and legal
matters.

3 The client's capacity to act is revoked by law.

Sub-Section Three: End of the Deputyship

Art. 399
I The deputyship ends by law on the death of the client.

2 The adult protection authority shall terminate a deputyship at the re-
quest of the client or of a closely associated person or ex officio as soon
as there is no reason for it to continue.

481 Repealed by No I of the FA of 16 Dec. 2016 (Notification of Adult Protection Measures),
with effect from 1 Jan. 2024 (AS 2023 84; BB1 2016 5161, 5175).
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Sub-Section Four: The Deputy

Art. 400

! The adult protection authority shall appoint as deputy a natural person
who has the personal aptitude and knowledge to carry out the planned
tasks, who has the time required to do so and who can carry out the
tasks in person. Where circumstances require, it may appoint two or
more persons.

2 The person may only be appointed with their consent.482

3 The adult protection authority shall ensure that the deputy receives the
instructions, advice and support that he or she requires

Art. 401

L If the client proposes someone as his or her deputy, the adult protec-
tion authority shall agree to the proposal provided the person proposed
is suitable and is prepared to accept the deputyship

21t shall if possible take account of the wishes of family members or
other closely associated persons.

3 If the client rejects a specific person as the deputy, the adult protection
authority shall respect this wish provided it is reasonable.

Art. 402

I'If the adult protection authority appoints two or more persons as dep-
uties, it shall specify whether their tasks should be carried out jointly or
who is responsible for which tasks.

2 Two or more deputies may be required to carry out their tasks jointly
only if they agree to do so.

Art. 403

I'If the deputy is unable to act or if the deputy's interests conflict with
those of the client, the adult protection authority shall appoint a substi-
tute deputy or regulate the matter itself.

2 In the event of a conflict of interests, the powers of the deputy cease
to apply by law in the relevant matter.

Art. 404

I 'The deputy is entitled to appropriate remuneration and to the reim-
bursement of necessary expenses from the assets of the client. In the

482 TInserted by No I 1 of the FA of 29 Sept. 2017, in force since 1 Jan. 2019
(AS 2018 2801; BB1 2017 1811 3205).
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case of professional deputies, the remuneration is paid and expenses
reimbursed by the employer.

2 The adult protection authority determines the level of remuneration. It
takes account in particular of the extent and the complexity of the tasks
assigned to the deputy.

3 The cantons shall issue implementing provisions and rules on remu-
neration and reimbursing expenses if they cannot be paid out of the as-
sets of the client.

Sub-Section Five: Deputyship Tasks

Art. 405

1 The deputy shall obtain the information required to fulfil his or her
tasks and shall make personal contact with the client.

2 If the deputyship involves asset management, the deputy shall imme-
diately make an inventory of the assets to be managed in cooperation
with the adult protection authority.

31If justified in the circumstances, the adult protection authority may
order a public inventory to be made. This has the same effect for credi-
tors as a public inventory under the law of succession.

4 Third parties are obliged to provide all the information required for
the inventory to be made.

Art. 406

1 The deputy shall carry out his or her tasks in the interests of the client,
take account of the client's opinions, where possible, and respect the
client's desire to organise his or her life in a way that corresponds to his
or her abilities and accords with his or her wishes and ideas.

2 The deputy shall try to develop a relationship of mutual trust with the
client and to prevent any deterioration in the client's debility or to re-
duce the effect thereof.

Art. 407

Even if his or her capacity to act has been revoked, a client who is ca-
pable of judgement may through his or her own acts establish rights and
obligations under the law of persons, and exercise strictly personal
rights.

Art. 408

1 The deputy shall manage the assets with due care and carry out all the
legal acts connected with their management.
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2 In particular the deputy may:

1. accept payments due to the client by third parties thus discharg-
ing their obligations;

pay debts where appropriate;

represent the client in attending to his or her everyday needs, if
necessary.

3 The Federal Council shall issue provisions on the investment and safe
custody of assets.

Art. 409

The deputy shall provide the client with an allowance from the client's
assets which the client is free to spend.

Art. 410

I The deputy shall keep accounts and submit them to the adult protec-
tion authority for approval at regular intervals specified by the author-
ity, and at least every two years.

2 The deputy shall explain the accounts to the client and provide him or
her with a copy on request.

Art. 411

1 The deputy shall submit a report on the client's situation and the dep-
utyship to the adult protection authority as often as necessary, but at
least every two years.

2 The deputy shall if possible consult the client when preparing the re-
port and provide the client with a copy request.

Art. 412

I The deputy may not provide any financial guarantees, establish any
foundations or make gifts on behalf of the client, with the exception of
customary occasional gifts.

2 Assets that are of special value to the client or his or her family shall
not be disposed of if possible.

Art. 413

I'In fulfilling his or her tasks, the deputy shall have the same duty of
care as an agent under the provisions of the Code of Obligations#83.
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2 The deputyship is subject to a duty of confidentiality unless this is
contrary to overriding interests.

3 Third parties must be notified of the existence of the deputyship pro-
vided this is required for the deputy to duly fulfil his or her tasks.

Art. 414

The deputy shall notify the adult protection authority immediately of
any circumstances that require the measure to be amended or make the
termination of the deputyship possible.

Sub-Section Six:
Role of the Adult Protection Authority

Art. 415

1 The adult protection authority shall examine the accounts and grant or
refuse approval thereof; if necessary, they shall require the accounts to
be corrected.

2 Tt shall examine the report and, if necessary, require it to be amended.

3 If necessary, it shall take measures to safeguard the interests of the
client appropriately.

Art. 416

I The consent of the adult protection authority is required before the
deputy may carry out any of the following transactions on behalf of the
client:

1. liquidation of the household, terminating the lease on a dwell-
ing where the client lives;

long-term contracts for the client's accommodation;

acceptance or renunciation of a inheritance if an express decla-
ration is required therefor, as well as contracts of succession and
contracts dividing an estate;

4. the acquisition, sale, pledge and other burdening of immovable
property and the construction of buildings that goes beyond or-
dinary administrative activities;

5. the acquisition, sale and pledge of other assets and the creation
of a usufruct where such transactions do not fall under the con-
duct of ordinary administration and management;

6. the acceptance and granting of substantial loans, entering into
bill-of-exchange-related liabilities;
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7. life annuity and lifetime maintenance agreements as well as life
assurance, provided these do not form part of an occupational
pension in connection with a contract of employment;

8.  the takeover or liquidation of a business, involvement in a com-
pany with personal liability or a substantial capital participa-
tion;

9. declaration of inability to pay, conduct of legal proceedings, con-
clusion of a settlement, an arbitration agreement or a composition
agreement, subject to the reservation of provisional measures by
the deputy in cases of urgency.

2 The adult protection authority's consent is not required if a client who
is capable of judgement grants his or her consent and his or her capacity
to act is not limited by the deputyship.

3 Contracts between the deputy and the client shall always require the
adult protection authority's consent other than in the case of assign-
ments issued by the client that do not involve the payment of a fee.

Art. 417

The adult protection authority may for good cause order that other trans-
actions should require its consent.

Art. 418

If a transaction has been entered into without the required consent of
the adult protection authority, this shall only affect the client to the ex-
tent provided for under the provisions of the law of persons on lack of
consent from a legal representative.

Sub-Section Seven:
Intervention by the Adult Protection Authority

Art. 419

The client, a closely related person or any person with a legitimate in-
terest may call on the adult protection authority to intervene in relation
to acts or omissions by the deputy or by a third party or agency to which
the adult protection authority has issued an assignment.
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Sub-Section Eight:
Special Provisions for Family Members

Art. 420

If the client's spouse, registered partner, parents, issue, sibling, or de
facto life partner is appointed deputy, the adult protection authority may
wholly or partly absolve the deputy of the obligations to prepare an in-
ventory, submit regular reports and accounts, and obtain consent for
specific transaction if this is justified by the circumstances.

Sub-Section Nine:
Termination of the Office of Deputy

Art. 421
The office of deputy terminates by law:

1. on expiry of a term of office set by the adult protection author-
ity, unless the deputy is confirmed in office;

2. with the end of the deputyship;
with termination of employment as a professional deputy;

in the event that the deputy is made subject to a deputyship,
becomes incapable of judgement, or dies.

Art. 422

I The deputy may request to be discharged at the earliest after serving a
term of four years.

2 Prior to this, the deputy may request to be discharged for good cause.

Art. 423

I The adult protection authority shall discharge the deputy if:
1. he or she is no longer suitable to carry out the tasks;
2. there is other good cause for his or her discharge.

2 The client or a closely associated person may request that the deputy
be discharged.

Art. 424

The deputy must continue with transactions that cannot be postponed
until a successor takes over office, unless the adult protection authority
orders otherwise. This provision does not apply to a professional dep-
uty.
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Art. 425

I When the term of office ends, the deputy shall submit a final report to
the adult protection authority and if applicable file the final accounts.
The adult protection authority may waive this requirement for profes-
sional deputies if the employment relationship ends.

2 The adult protection authority shall examine and approve the final re-
port and the final accounts in the same way as the regular reports and
accounts.

3 1t shall pass on the final report and final accounts to the client or his
or her heirs and if applicable to the new deputy and shall at the same
time draw the attention of these persons to the provisions on accounta-
bility.

4Tt shall also inform them whether it exonerated the deputy or refused
to approve the final report or the final accounts.

Section Three: Care-Related Hospitalisation

Art. 426

I'A person suffering from a mental disorder or mental disability or se-
rious neglect (the patient) may be committed to an appropriate institu-
tion if the required treatment or care cannot be provided otherwise.

2 The burden that the patient places on family members and third parties
and their protection must be taken into account.

3 The patient shall be discharged as soon as the requirements for hospi-
talisation no longer are fulfilled.

4 The patient or a closely related person may request his or her discharge
at any time. A decision must be made on the request immediately.

Art. 427

L If a person suffering from a mental disorder who has entered an insti-
tution voluntarily wishes to leave the institution, he or she may be de-
tained by the institution's medical management for a maximum of three
days if he or she:

1. is arisk to his or her own life or limb; or
2. is aserious risk to the life or the physical integrity of others.

2 At the end of the three-day period, the patient may leave the institution
unless he or she is subject to an enforceable hospitalisation order.

3 The patient shall be notified in writing that he or she may petition the
court.
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Art. 428

?‘ I}leSP?fsli.biliW I The adult protection authority is responsible for ordering hospitalisa-
or hospitalisa- . .
tion and dis- tion and discharge.

h . . s .
? er:h protec- 2 I specific cases, it may delegate responsibility for discharge to the

tion authority institution.

Art. 429

IL. Doctors 1 The cantons may designate doctors who in addition to the adult pro-
I Responsibility  tection authority are authorised to order hospitalisation for a period
specified by cantonal law. The period may not exceed six weeks.

2 Hospitalisation may not continue beyond the specified period at the
latest unless an enforceable hospitalisation order from the adult protec-
tion authority applies.

3 The institution decides on discharge.

Art. 430
2. Procedures I The doctor shall examine and interview the patient in person.

2 The hospitalisation order shall contain at least the following infor-
mation:

1. the place and date of the examination;

2. the name of the doctor;

3. the diagnosis, reasons therefor and the purpose of hospitalisa-
tion;

4. instructions on rights of appeal.

3 An appeal does not have suspensive effect unless the doctor or the
competent court orders otherwise.

4 A copy of the hospitalisation order shall be given to the patient; a fur-
ther copy shall be given to the institution on the patient's admission.

5 The doctor shall, if possible, notify a person closely related to the pa-
tient in writing on his or her committal and on the rights of appeal.

Art. 431

C.Regularre- 1 The adult protection authority shall conduct a review at the latest six

View . . . . . .
months after hospitalisation of whether the requirements for hospitali-
sation are still being met and whether the institution is still suitable.

21t shall conduct a second review within the following six months.
Thereafter it shall conduct a review as often as necessary, but at least
once every year.
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Art. 432

Any person committed to an institution may appoint a person that he or
she trusts as a representative to support him or her during his or her stay
and until the conclusion of all related procedures.

Art. 433

I'If a person is committed to an institution to be treated for a mental
disorder, the attending doctor shall draw up written treatment plan in
consultation with the patient and if applicable his or her authorised rep-
resentative.

2 The doctor shall inform the patient and the authorised representative
of all matters relevant to the planned medical procedures, and in partic-
ular the reasons therefor, their purpose, nature, modalities, risks and
side effects, of the consequences of not undergoing treatment and of
any alternative treatment options.

3 The treatment plan shall be given to the patient so that he or she may
consent. Where the patient is incapable of judgement, account must be
taken of any patient decree.

4 The treatment plan is adjusted to take account of pending develop-
ments.

Art. 434

I'In the absence of the patient's consent, the chief physician in the de-
partment may order in writing the medical procedures planned in the
treatment plan if:

1. failure to carry out the treatment could lead to serious damage
to the patient's health or seriously endanger the life or the phys-
ical integrity of third parties;

2. the patient is unable to exercise judgement in relation to his or
her need for treatment; and

3. no appropriate measure is available that is less invasive.

2 Written notice of the order shall be given to the patient and his or her
authorised representative together with instructions on rights of appeal.

Art. 435

I'In an emergency, essential medical procedures may be carried out im-
mediately to protect the patient or third parties.

2 If the institution is aware how the person wishes to be treated, it shall
take account of those wishes.
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Art. 436

al’érf;reeigti:;view UIf there is a risk that the medical condition will recur, the attending
doctor shall attempt to agree with the client before discharge on princi-
ples for treatment in the event that the patient is committed to the insti-
tution again.

2 The pre-discharge interview must be documented.

Art. 437
V. Cantonal law 1 The cantons shall regulate follow-up care.

2 They may provide for out-patient measures.

Art. 438

F{ l\’lt?asugresge- Measures restricting the patient's freedom of movement in the institu-
strictin, cedom . .. . .
S movement tion are governed by the provisions on restricting the freedom of move-

ment of patients in residential or care institutions mutatis mutandis. The
right to appeal to the court is reserved.

Art. 439

1(131- Petitriton to 1'In the following cases, the patient or a closely related person may pe-
e o tition the competent court in writing:

1. in cases of hospitalisation ordered by a doctor;

2. in cases where the patient is detained by the institution;

3. in cases where a request for discharge is refused by the institu-
tion;

4. in cases where a mental disorder is treated without consent;

5. in cases of measures restricting freedom of movement.

2 The deadline for appealing to the court is ten days from the date on
which notice of the decision is given. In the case of measures restricting
freedom of movement, an appeal may be made to the court at any time.

3 The procedure is governed mutatis mutandis by the provisions on pro-
ceedings before a judicial appellate authority.

4 An application for judicial assessment must be passed on to the com-
petent court immediately.
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Title Twelve: Organisation
Section One: Authorities and Local Jurisdiction

Art. 440

! The adult protection authority is a specialist authority. It is appointed
by the cantons.

2Tt has a quorum of three members for taking decisions. The cantons
may provide for exceptions for specific matters.

3 Tt also carries out the tasks of the child protection authority.

Art. 441
I The cantons shall appoint the supervisory authorities.

2 The Federal Council may issue provisions on supervision.

Art. 442

I The adult protection authority at the place of residence of the client
has jurisdiction. In pending proceedings, the same authority retains ju-
risdiction until the case has been concluded.

2 In urgent cases, the authority where the client is actually residing has
jurisdiction. If this authority carries out a measure, it shall notify the
authority in the client's normal place of residence.

3 In the case of a deputyship due to absence, the authority at the place
where the majority of the assets have been managed or have been trans-
ferred to the client has jurisdiction.

4 The cantons are entitled to declare the authority in the client's place of
origin rather than place of residence to have jurisdiction over citizens
of the canton who are resident in the canton, provide the commune of
origin is wholly or partly responsible for supporting persons in need.

51If a person subject to a measure changes place of residence, the au-
thority at the new place shall take responsibility for the measure imme-
diately, unless there is good cause for not doing so.
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Section Two: Procedure

Sub-section One:
Before the Adult Protection Authority

Art. 443

A }Il‘ioliﬁgallijn I Any person may notify the adult protection authority if a person ap-
I1; S and obli- . . .. .
gag[ions pears to be in need of assistance. The provisions on professional confi-

dentiality are reserved.

2 Any person who while acting in an official capacity learns that a per-
son needs assistance and is unable to provide this assistance in the con-
text of their professional activities is required to notify the adult protec-
tion authority. The provisions on professional confidentiality remain
reserved.484

3 The cantons may provide for further notification obligations.485

Art. 444

B. Verification 1 The adult protection authority shall verify its jurisdiction ex officio.
of jurisdiction

21f it decides that it has no jurisdiction, it shall assign the case immedi-
ately to the authority that it regards as having jurisdiction.

31f it is uncertain as to whether it has jurisdiction, it shall consult the
authority that it believes may have jurisdiction.

41f no agreement is reached after consultation, the authority originally
involved shall refer the question of jurisdiction to the appellate author-

ity.

Art. 445

C. Precautionary 1 The adult protection authority shall at the request of a person partici-

measures . . . . .
pating in the proceedings or ex officio take all the precautionary
measures required for the duration of the proceedings. It may in partic-
ular order an adult protection measure as a precautionary measure.

2 In cases of particular urgency, it may take precautionary measures im-
mediately without hearing the persons participating in the proceedings.
At the same time, it shall give these persons the opportunity to express
their views, after which it shall review its decision.

3 An appeal against precautionary measures may be filed within ten
days of notice thereof being given.

484 TInserted by No I of the FA of 15 Dec. 2017 (Child Protection), in force since 1 Jan. 2019
(AS 2018 2947; BBI 2015 3431).

485 TInserted by No I of the FA of 15 Dec. 2017 (Child Protection), in force since 1 Jan. 2019
(AS 2018 2947; BBI1 2015 3431).
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Art. 446

I The adult protection authority investigates the circumstances of the
case ex officio.

21t shall conduct the required enquiries and gather the required evi-
dence. It may instruct a suitable person or agency to carry out enquiries.
If necessary, it shall commission an opinion from an expert.

3 1t is not limited by the requests made by the persons participating in
the proceedings.

4 It shall apply the law ex officio.

Art. 447

I The client shall be heard in person unless to do so appears inappropri-
ate.

21n a case involving care-related hospitalisation, the adult protection
authority shall normally hear the client normally as a panel.

Art. 448

I 'The persons participating in the proceedings and third parties are
obliged to cooperate in the enquiries into the circumstances. The adult
protection authority shall make the arrangements required to safeguard
legitimate interests. If necessary, it shall order the enforcement of the
duty to cooperate.

2 Doctors, dentists, pharmacists, midwives and birth assistants, chiro-
practors and psychologists and their auxiliary personnel are only
obliged to cooperate if the person entitled to confidentiality has author-
ised them to do so or if a superior authority or the supervisory authority
has relieved them of the obligation of professional confidentiality at
their own request or at the request of the adult protection authority.486

3 Members of the clergy, lawyers, defence agents, mediators and former
welfare deputies appointed in the case are not subject to the obligation
to cooperate.

4 Administrative authorities and courts shall hand over the required
files, draw up reports and provide information unless legitimate inter-
ests require otherwise.

Art. 449

1 If a psychiatric assessment is essential and cannot be carried out on an
out-patient basis, the adult protection authority shall have the client ad-
mitted to a suitable institution for assessment.

486 Amended by No I of the FA of 15 Dec. 2017 (Child Protection), in force since 1 Jan. 2019
(AS 2018 2947; BB12015 3431).
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2 The provisions on the procedure for care-related hospitalisation apply
mutatis mutandis.

Art. 449a

H. Appointment  [f necessary, the adult protection authority shall order that the client be
of a representa- . . .
tive represented and appoint a person experienced in care-related and legal

matters as deputy.

Art. 449)

{;llnspeﬁion of 1 The persons participating in the proceedings have the right to inspect
11es .. . . .
the case files, unless legitimate interests require otherwise.

21f a person participating in the proceedings is refused access to any
case files, the information therein may only be used in the proceedings
if the authority discloses the content relevant to the case verbally or in
writing to the person concerned.

Art. 449487

é-Tt\fotiﬁcatiO“ 1 The adult protection authority shall immediately notify the following
w authorities of its decisions relating to ordering, amending or revoking
measures as soon as such decisions are enforceable:
1. the civil register office if:

a. the adult protection authority has made a person subject to a
general deputyship,

b. the adult protection authority has issued an order that makes
the consent of the legal representative in accordance with Ar-
ticle 260 paragraph 2 necessary, or

c. an advance care directive has become effective for a per-
son permanently lacking capacity of judgement;

2. the commune of residence if:

a. the adult protection authority has made a person subject to a
deputyship, or

b. an advance care directive has become effective for a person
permanently lacking capacity of judgment;

3. the debt enforcement office at the domicile of the person con-
cerned if:

a. the adult protection authority has established a guardianship
or a deputyship for a minor in accordance with Article 325,

487 Amended by No I of the FA of 16 Dec. 2016 (Notification of Adult Protection Measures),
in force since 1 Jan. 2024 (AS 2023 84; BB12016 5161, 5175).
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b. the adult protection authority has established a deputyship for
an adult which includes powers to manage assets or which re-
vokes or restricts the capacity to act, or

c. an advance care directive has become effective for a person
permanently lacking capacity of judgment;

4. the issuing authority in accordance with the Identity Documents
Act of 22 June 2001488 if the adult protection authority:

a. has established a guardianship for a minor or restricted pa-
rental responsibility in relation to applying for the issue of
an identity document, or

b. has established a deputyship for an adult that restricts capac-
ity to act in relation to applying for the issue of an identity
document;

5. the land register office as a request for a notation if the adult pro-
tection authority has established a deputyship for a person which
restricts or revokes that person’s capacity to dispose of immova-
ble property.

2 In the event of a change in the adult protection authority responsible, the
new authority shall be responsible for the relevant notifications.

Sub-section Two: Before the Appellate Authority

Art. 450

I Decisions of the adult protection authority are subject to a right of
appeal to the competent court.

2 The following persons have a right of appeal:
1. persons participating in the proceedings;
2. persons closely associated with the client;

3. persons with a legitimate interest in the contested decision be-
ing reversed or amended.

3 The appeal must be filed with the court in writing and with a statement
of the grounds.

Art. 450a
I The appeal may challenge:
1. an infringement of the law;
2. anincorrect or incomplete finding of legally relevant fact;

3. an inappropriate decision.
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2 An appeal is also competent on the grounds of denial of justice or un-
justified delay.

Art. 4505

I The appeal must be filed within thirty days of notification of the deci-
sion. This deadline also applies to persons entitled to appeal who are
not required to be notified of the decision.

2 In the case of a decision concerning care-related accommodation, the
appeal must be filed within ten days of notification of the decision.

3 An appeal on the grounds of denial of justice or unjustified delay may
be filed at any time.

Art. 450c

An appeal has suspensive effect unless the adult protection authority or
the judicial appellate authority rules otherwise.

Art. 450d

! The judicial appellate authority shall give the adult protection author-
ity the opportunity to express its position.

2 Instead of submitting its views, the adult protection authority may re-
consider its decision.

Art. 450¢

I A statement of grounds is not required for an appeal against a decision
relating to care-related hospitalisation.

2 The appeal does not have suspensive effect unless the adult protection
authority or the judicial appellate authority rules otherwise.

3 In cases involving mental disorders, the decision must be based on the
opinion of an expert.

4 The judicial appellate authority shall normally hear the client as a
panel of judges. If necessary, it shall order that the client be represented
and appoint a person experienced in care-related and legal matters as
deputy.

5 Normally, it decides within five working days of the appeal being filed.
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A. Duty of confi-
dentiality and in-
formation

B. Effect of the
measures on
third parties

Sub-Section Three: Joint Provision

Art. 450f

In addition, the provisions of the Civil Procedure Ordinance apply mu-
tatis mutandis, unless the cantons provide otherwise.

Sub-Section Four: Enforcement

Art. 450g

1 The adult protection authority shall enforce decisions on request or ex
officio.

2 If the adult protection authority or the judicial appellate authority in
the decision has already ordered compulsory enforcement measures,
these may be enforced directly.

3 The person responsible for enforcement may enlist the help of the po-
lice if necessary. Normally a warning must be given before direct com-
pulsory measures are applied.

Section Three:
Relationship with Third parties and Duty of Cooperation

Art. 451

I The adult protection authority is subject to a duty of confidentiality in
the absence of overriding interests.

2 Any person who shows a credible interest may request the adult pro-
tection authority to provide information on the existence and the effects
of an adult protection measure. The Federal Council shall ensure that the
relevant information is provided quickly in a simple and standardised
form. It shall issue an ordinance to this end.489

Art. 452

I An adult protection measure may be cited in opposition to third parties
even if they are acting in good faith.

2 If the deputyship limits the capacity of the client to act, debtors must
be notified that contractual performance only relieves them of their ob-
ligations payment if it is made to the deputy. Prior to notice being given,

489 Second and third sentences inserted by No I of the FA of 16 Dec. 2016 (Notification of
Adult Protection Measures), in force since 1 Jan. 2024 (AS 2023 84; BB12016 5161,

5175).
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C. Duty of coop-
eration

A. Principle

B. Prescription

490 SR 220

the deputyship may not be cited in opposition to debtors acting in good
faith.

3 If a person subject to an adult protection measure induces other per-
sons to accept his or her capacity to act in error, he or she is liable to
them for any damage caused thereby.

Art. 453

1 If there is a serious risk that a person in need will endanger himself or
herself or commit a felony or misdemeanour that seriously damages an-
other person physically or mentally or causes them material loss, the
adult protection authority shall cooperate with the agencies concerned
and the police.

2 In such cases, persons subject to official or professional confidential-
ity are entitled to notify the adult protection authority.

Section Four: Accountability

Art. 454

I Any person who is injured by an unlawful act or omission related to
official adult protection measures has the right to damages and, if justi-
fied by the seriousness of the injury, to satisfaction.

2 The same right applies if the adult protection authority or the supervi-
sory authority behaves unlawfully in relation to other adult protection
matters.

3 The canton is liable; the person suffering damage has no right to dam-
ages against the person who caused the damage.

4 The canton's right of recourse against the person that caused the dam-
age is governed by the cantonal law.

Art. 455

I The right to claim damages or satisfaction prescribes in accordance
with the provisions of the Code of Obligations#%0 on the law of tort.491

21f the person who caused the damage committed a criminal offence
through his or her conduct, the right to claim damages or satisfaction
prescribes at the earliest when the right to prosecute the offence pre-
scribes. If the right to prosecute is no longer liable to prescription be-
cause a first instance criminal judgment has been issued, the right to

491 Amended by Annex No 3 of the FA of 15 June 2018 (Revision of the Law on Prescrip-
tion), in force since 1 Jan. 2020 (AS 2018 5343; BB1 2014 235).
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C. Liability un-
der agency law

A. Related494
heirs

1. Issue

11. Parental line

III. Grandparen-
tal line

claim damages or satisfaction prescribes at the earliest three years after
notice of the judgment is given.492

3 If the injury is related to the ordering or conduct of a long-term meas-
ure, the prescriptive period for a claim against the canton does not begin
before the long-term measure ends or is continued by another canton.

Art. 456

The liability of a person entrusted with another's care as well as that of
a spouse or registered partner of a person lacking capacity of judgement
or of a representative in the case of medical measures, insofar as that
person is not a welfare deputy is governed by the provisions of the Code
of Obligations#93 on agency.

Part Three: Law of Succession
Division One: Heirs
Title Thirteen: Statutory Heirs

Art. 457
I The nearest heirs of a deceased person are his or her issue.
2 Children inherit in equal parts.

3 Predeceased children are replaced by their own issue in all degrees per
stirpes.

Art. 458

1 ' Where the deceased is not survived by any issue, the estate passes to
the parental line.

2 The father and mother each inherit one-half of the estate.

3 A predeceased parent is replaced by his or her issue in all degrees per
stirpes.

4 Where there is no issue on one side, the entire estate passes to the heirs
on the other.

Art. 459

I Where the deceased is survived by neither issue nor heirs in the pa-
rental line, the estate passes to the line of the grandparents.

492 Amended by Annex No 3 of the FA of 15 June 2018 (Revision of the Law on Prescrip-
tion), in force since 1 Jan. 2020 (AS 2018 5343; BB1 2014 235).

493 SR 220

494 Term amended by No I 3 of the FA of 30 June 1972, in force since 1 April 1973
(AS 1972 2819; BBI1 1971 1 1200).
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2 Where the grandparents of the paternal and maternal lines survive the
deceased, they inherit in equal parts on both sides.

3 A predeceased grandparent is replaced by his or her issue in all de-
grees per stirpes.

4 If a grandparent on the paternal or maternal side has predeceased with-
out issue, that entire half of the estate is inherited by the heirs on that
side.

5 If there are no heirs in either the paternal or the maternal side, the
entire estate passes to the heirs in the other side.

Art. 460495
IV. Scope of The succession rights of relatives end with the line of the grandparents.
succession rights
Art. 46149
Art. 462497
B. Surviving Surviving spouses and registered partners receive:
spouses and reg-
istered partners 1. one-half of the estate, where they are obliged to share with the
deceased’s issue;
2. three-quarters of the estate, where they are obliged to share with
heirs in the parental line;
3. the entire estate, where no heirs exist in the parental line either.
Art. 463—464498
C.. Art. 46549
Art. 466500

D. State author- - Where the deceased leaves no heirs, his or her estate passes to the can-

ity

495

496

498

499

500

ton in which he or she was last resident or to the commune designated
by the law of that canton.

Amended by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988

(AS 1986 122 153 Art. 1; BBI 1979 I1 1191).

Repealed by No I 2 of the FA of 25 June 1976, with effect from 1 Jan. 1978
(AS 1977 237; BB1 1974 11 1).

Amended by Annex No 8 of the Same-Sex Partnership Act of 18 June 2004, in force since
1 Jan. 2007 (AS 2005 5685; BBI 2003 1288).

Repealed by No I 2 of the FA of 5 Oct. 1984, with effect from 1 Jan 1988
(AS 1986 122 153 Art. 1; BBI 1979 11 1191).

Repealed by No I 3 of the FA of 30 June 1972, with effect from 1 April 1973
(AS 1972 2819; BB1 1971 1 1200). However, see Art. 12a Final Title below.
Amended by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988

(AS 1986 122 153 Art. 1; BBI 1979 11 1191).
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A. Wills

B. Contract of
succession

C. Voidable dis-
positions

A. Disposable
part

1. Scope of testa-
mentary powers

Title Fourteen: Testamentary Dispositions
Section One: Testamentary Capacity

Art. 467

Any person who has the capacity of judgement and is at least 18 years
old has the right to draw up a will disposing of his or her property in
accordance with the limits and forms prescribed by law.

Art. 468501

I Any person who is capable of judgement and has reached the age of
18 may conclude a contract of succession as a testator.

2 Persons subject to a deputyship that covers the conclusion of a con-
tract of succession require the consent of their legal representative.

Art. 469

I Dispositions made in error or under the influence of malicious decep-
tion, threats or coercion are void.

2 However, they become valid if not revoked by the testator within one
year of his or her discovering the error or deception or of his or her
release from the threat or coercion.

3 If a disposition contains an obvious error with regard to persons or
objects and the testator’s true intention may be established with cer-
tainty, the disposition shall be rectified accordingly.

Section Two: Testamentary Freedom

Art. 470

L A person who is survived by issue, a spouse or a registered partner
may make a testamentary disposition of that part of his or her property
which exceeds the statutory entitlement of the survivor or survivors.502

2 A person who is not survived by any such heirs may dispose of his or
her entire property by testamentary disposition.

501 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).

502 Amended by No I of the FA of 18 Dec. 2020 (Law of Succession), in force since
1 Jan. 2023 (AS 2021 312; BB12018 5813).
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Art. 471503

hlé[ig?tory enti- The statutory entitlement is one-half of the statutory succession rights.

Art. 472504
III. Loss of

the right to clim | 1f divorce proceedings are pending on the death of the testator, the
the statutory en-  gurviving spouse loses his or her right to claim the statutory entitlement
titlement in di- >y
vorce proceed- if:
ings ) ) ) o .
1.  the proceedings were instigated by joint request or continued by

joint request in accordance with the rules on divorce; or
2.  the spouses have lived apart for at least two years.

21n such a case, the statutory entitlements apply as if the testator had
never married.

3 Paragraphs 1 and 2 apply mutatis mutandis to proceedings to dissolve
a registered partnership.

Art. 473505

IV. Usufiuct I Irrespective of any instruction with regard to the disposable part, the
testator may by testamentary disposition grant the surviving spouse or
the surviving registered partner a usufruct over the entire part of the
estate passing to their common issue.

2 This usufruct shall replace the statutory succession right due to the
spouse or the registered partner where the common issue are co-heirs
with the spouse. In addition to this usufruct, the disposable part is one-
half of the estate.

3 If surviving spouse remarries or if he or she enters into a registered
partnership, the usufruct ceases to apply to that part of the estate which,
on succession, could not have been encumbered by a usufruct under the
provisions ordinarily governing the statutory entitlements of the de-
ceased’s issue. This provision applies mutatis mutandis if the surviving
registered partner enters into a new registered partnership or marries.

Art. 474

V. Caleulation of 1 The disposable part is calculated on the basis of the value of the de-
the disposable , . .
part ceased’s assets at the time of his or her death.

1. Deduction of
debts

503 Amended by No I of the FA of 18 Dec. 2020 (Law of Succession), in force since
1 Jan. 2023 (AS 2021 312; BB1 2018 5813).

504 Amended by No I of the FA of 18 Dec. 2020 (Law of Succession), in force since
1 Jan. 2023 (AS 2021 312; BB1 2018 5813).

505 Amended by No I of the FA of 18 Dec. 2020 (Law of Succession), in force since
1 Jan. 2023 (AS 2021 312; BBI1 2018 5813).
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2. Inter vivos
gifts

3. Insurance and
restricted retire-
ment savings

B. Disinher-
itance

1. Grounds

1I. Effect

2 In calculating this value, the deceased’s debts, the funeral expenses,
the costs of sealing and of drawing up the inventory and the mainte-
nance claims of members of the household for one month are deducted
from value of the estate.

Art. 475

Inter vivos gifts are added to the estate insofar as they are subject to an
action in abatement.

Art. 476506

I Where a life assurance claim, including a claim arising from a re-
stricted retirement savings plan, maturing on the death of the deceased
was established in favour of a third party by an inter vivos or testamen-
tary disposition or mortis causa or was transferred by the deceased dur-
ing his or her lifetime to a third party without valuable consideration,
the redemption value of such insurance claim at the time of death is
added to the estate.

2 The testator’s estate also includes claims of beneficiaries arising from
the testator’s restricted retirement savings plan with a bank foundation.

Art. 477

The testator has the power to deprive an heir of his or her statutory en-
titlement by means of a testamentary disposition:

1.507 if the heir has committed a serious crime against the testator or
a person close to him or her;

2. if'the heir has seriously breached his or her duties under family
law towards the testator or the latter’s dependants.

Art. 478

I The disinherited person may neither participate in the estate nor bring
an action in abatement.

2 Unless disposed of otherwise by the testator, the disinherited person’s
portion passes to the testator’s statutory heirs as if the disinherited per-
son had predeceased.

3 The disinherited person’s issue retain their statutory entitlements as if
he or she had predeceased.

506 Amended by No I of the FA of 18 Dec. 2020 (Law of Succession), in force since
1 Jan. 2023 (AS 2021 312; BB1 2018 5813).

507 Amended by No I 4 of the FA of 26 June 1998, in force since 1 Jan. 2000
(AS 1999 1118; BB1 19961 1).
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III. Burden of
proof

IV. Disinher-
itance of an in-
solvent person

A. In general

B. Burdens and
conditions

Art. 479

I'A disinheritance is valid only if the testator indicates the reason for
the disinheritance in his or her testamentary disposition.

2 If the disinherited person challenges the disinheritance on the grounds
that the reason therefor is incorrect, any heir or legatee wishing to ben-
efit from the disinheritance must prove that the reason is correct.

3 Where no such proof may be adduced or no reason for the disinher-
itance is indicated, the disposition shall be upheld insofar as it does not
deprive the disinherited person of his or her statutory entitlement unless
it was made by the testator in obvious error regarding the reason for the
disinheritance.

Art. 480

L If unpaid debt certificates exist in respect of any of the issue of the
testator, the latter may deprive the said issue of one-half of his or her
statutory entitlement providing he or she leaves that half to the existing
or subsequently born children of the said issue.

2 At the disinherited person’s request, the disinheritance is void if, on
commencement of the succession process, the unpaid debt certificates
no longer exist against him or her or if their total amount does not ex-
ceed one-quarter of his or her share of the estate.

Section Three: Types of Disposition

Art. 481

' Within the limits of his or her right to dispose of his or her property,
the testator may dispose of it in part or in full by will or by contract of
succession.

2 Any property in respect of which no testamentary disposition has been
made passes to the statutory heirs.

Art. 482

I The testator may attach burdens or conditions to the disposition, the
fulfilment of which may be requested by any interested party once the
disposition becomes effective.

2 Immoral or unlawful burdens or conditions render the disposition null
and void.

3 Where they are merely onerous to third parties or meaningless, they
are deemed not to exist.
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C. Naming of
heirs

D. Legacy
1. Nature

1. Duty on the
obligor of the
legacy

III. Relationship
to the estate

4 If an animal receives a bequest by testamentary disposition, this dis-
position is deemed to be a burden by which the animal must be cared
for according to its needs.508

Art. 483

I The testator may name one or more heirs to the entire estate or to a
fraction thereof.

2 Any disposition by which a beneficiary should receive all or a speci-
fied fraction of the deceased’s estate is deemed to constitute the naming
of an heir.

Art. 484

I The testator may bequeath a legacy to a beneficiary without naming
that person as an heir.

2 He or she may bequeath a specific legacy or the usufruct of the whole
or a part of the estate, or he or she may instruct the heirs or other lega-
tees to make payments to that person from the value of the estate or to
release that person from obligations.

3 If the testator bequeaths a specific legacy but the object is not part of
the estate and no other intention is evident from the disposition, no ob-
ligation is placed on the obligor of the legacy.

Art. 485

I The object must be delivered to the beneficiary in the same condition
that it was in at the commencement of the succession process, including
damage and growth and with or without encumbrance.

2 With regard to expenditure on and deterioration of the legacy since
the commencement of the succession process, the obligor of the legacy
has the same rights and duties as an agent without authority.

Art. 486

I Where the legacies exceed the value of the estate or of the bequest to
the obligor or of the disposable part, application may be made to have
them abated proportionately.

2 If the obligors do not survive the testator, are unworthy to inherit or
disclaim their inheritance, the legacies remain nonetheless effective.

3 If the testator has bequeathed a legacy to a statutory or named heir,
the latter has the right to claim the legacy even if he or she disclaims
his or her inheritance.

508 TInserted by No I of the FA of 4 Oct. 2002 (Article of Basic Principles: Animals), in force
since 1 April 2003 (AS 2003 463; BBI 2002 4164 5806).
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Art. 487

E. Substitution I his or her disposition, the testator may designate one or more persons
to whom the estate or legacy shall pass in the event that the initial heir
or legatee is predeceased or disclaims it.

Art. 488

F.Remainder- 1 The testator is entitled in his or her dispositions to require the named
men heir, as provisional heir, to deliver the estate to a third party, as remain-
1. Designation of €Ir, p ’ party,
aremainderman  derman.

2 No such obligation may be imposed on the remainderman.

3 The same provisions apply to legacies.

Art. 489

g Time of deliv- 1 Except where the disposition stipulates otherwise, the time of delivery
i is deemed to be the death of the provisional heir.

2 Where a different time is specified and that time has not yet occurred
on the death of the provisional heir, the inheritance passes to his or her
heirs against security.

3 If for whatever reason that time may no longer occur, the inheritance
passes unreservedly to the heirs of the provisional heir.

Art. 490

III. Security 'In all cases in which remaindermen are designated, the competent au-
thority must order an inventory to be drawn up.

2 Delivery of the inheritance to the provisional heir is made only against
security, except where the testator has expressly released him or her
from such an obligation; in the case of immovable property, security
may be provided by entering the delivery obligation under priority no-
tice in the land register.

3 If the provisional heir is unable to provide security or jeopardises the
remainderman’s expectancy, the inheritance must be placed under pro-
bate administration.

Art. 491
IV. Legalstatus 1 A provisional heir acquires the inheritance in the same manner as any
1. Of the provi- named heir.

sional heir
2 He or she becomes the owner of the inheritance with an obligation to
deliver it.
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2. Of the remain-
derman

Art. 492

at the stipulated delivery time.

2 If he or she dies before then, the inheritance passes to the provisional

heir unless the testator has ordered otherwise.

3 If the provisional heir dies before the testator or is unworthy of inher-
itance or disclaims the inheritance, it passes to the remainderman.

Art. 4924509
;; I:Cslie lsifking IIf any issue permanently lacks capacity of judgement and if he or she
juggemyem is not survived by issue or a spouse, the testator may designate a re-

G. Foundations

H. Contracts of
succession

1. Contracts nam-

mainderman in respect of the residue.

2 The designation of the remainderman ceases to apply by law if the

issue, contrary to expectation, becomes capable of judgement.

Art. 493

choosing.

2 However, the foundation is valid only if it conforms to the legal re-

quirements.

Art. 494

ing heirs and party.
making legacies

509

510

2 He or she is free to dispose of his or her property as he or she sees fit.

3 Testamentary dispositions and inter vivos gifts, with the exception of

customary occasional gifts, are subject to challenge, insofar as:

1. they are incompatible with obligations under the contract of
succession, and in particular where they reduce benefits under

the contract of succession; and

2. no provision is made for them in the contract of succession.510

Inserted by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons and

Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
Amended by No I of the FA of 18 Dec. 2020 (Law of Succession), in force since
1 Jan. 2023 (AS 2021 312; BB12018 5813).
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I The remainderman acquires the testator’s bequest if he or she is alive

I The testator is entitled to bequeath all or part of the disposable portion
of his or her property to a foundation for any purpose of his or her

I The testator may, by contract of succession, undertake to another per-
son to bequeath his or her estate or a legacy to that person or a third
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Art. 495

I Renunciation 1 The testator may conclude an inheritance renunciation contract with

of inheritance . . h . .
- an heir with or without valuable consideration.
1. Significance

2 The renouncing party is not deemed to be an heir on succession.

3 Unless the contract provides otherwise, the renunciation of an inher-
itance also applies to the issue of the renouncing party.

Art. 496

2t~,V0id renunci- 1 Where certain persons are named in the renunciation contact as heirs
ation . . . . . . . .
in lieu of the renouncing party, the renunciation is void if such persons
fail to acquire the inheritance for whatever reason.

2 Where an inheritance is renounced in favour of co-heirs, the renunci-
ation is presumed to be effective only in respect of the heirs of the line
descending from their nearest common ascendant and has no effect with
regard to more distant heirs.

Art. 497

3.Rights of the  [f the deceased was insolvent on commencement of the succession pro-
ﬁgfft‘;"“ of the cess and his or her creditors are not satisfied by the heirs, the renouncing
party and his or her heirs may be held liable to the extent that they re-
ceived valuable consideration for the renounced inheritance within the
five years prior to the death of the deceased and were still enriched by

such consideration on succession.

Section Four: Formal Requirements of Testamentary

Dispositions

Art. 498
A. Wills The testator may make his or her will in the form of a public deed or in
I Drawingupa  holographic or oral form.
will
1. In general

Art. 499
2. By public A will by public deed is made in the presence of two witnesses by a
deed blic official, not blic or oth thorised under cantonal
2. Formal re- public official, notary public or other person authorised under cantona
quirements law to conduct such business.

Art. 500

b. bR191° %ﬁ thﬁl 1 The testator must inform the official of his or her wishes, whereupon
PIPRE ST the official draws up the deed or causes it to be drawn up and gives it
to the testator to read.
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c. Role of the
witnesses

d. Drawing up a
will without the
testator reading
and signing it

e. Persons in-
volved

f. Safekeeping of
wills

2 The deed must be signed by the testator.
3 The official must date and sign the deed.

Art. 501

I As soon as the public deed has been signed and dated, the testator must
declare to the two witnesses, in the presence of the official, that he or
she has read the document and that it contains his or her will.

2 The witnesses must sign the deed and in so doing confirm that the
testator made said declaration in their presence and that, in their judg-
ment, in so doing he or she was in full possession of testamentary ca-
pacity.

3 Tt is not necessary for the witnesses to be informed of the content of
the deed.

Art. 502

L If the testator does not read and sign the deed, the official must read it
out in the presence of the two witnesses and the testator, who must then
declare that the deed contains his or her will.

2 In this case the witnesses must not only attest to the testator’s decla-
ration and their judgment concerning his or her testamentary capacity
but must also confirm, by appending their signatures, that the deed was
read out to the testator by the official in their presence.

Art. 503

I Persons who lack capacity to act, have been deprived of their civil
rights due to a criminal conviction3!! or are unable to read or write,
lineal relativess12 or siblings of the testator or their spouses and the tes-
tator’s spouse are not permitted to act as authenticating officials or wit-
nesses when making a will in the form of a public deed.

2 No disposition may be made in the will in favour of any authenticating
officer or witness or his or her lineal relatives, siblings or spouse.

Art. 504

The cantons must ensure that public officials entrusted with wills either
keep the original or a copy of such deeds themselves or else forward
them to an authority for safekeeping.

511 The suspension of civil rights and privileges due to criminal conviction has been abol-
ished (see AS 1971 777; BB1 19651 561 and AS 1974 55; BB1 1974 1 1457).

512 Term amended by No I 3 of the FA of 30 June 1972, in force since 1 April 1973
(AS 1972 2819; BB1 1971 1 1200).
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3. Holographic
will

4. Oral will
a. Dispositions

b. Conversion
into deed

c. Loss of valid-
ity

1. Revocation
and destruction

1. Revocation

Art. 505

I'A holographic will must be written in the testator’s own hand from
start to finish, include an indication of the day, month and year on which
it is drawn up, and be signed by the testator.5!3

2 The cantons must ensure that such wills can be forwarded, whether
open or sealed, to an authority for safekeeping.

Art. 506

1 Where the testator is prevented from using any other form of will by
extraordinary circumstances such as the imminent risk of death, break-
down in communications, epidemic or war, he or she is entitled to make
a will in oral form.

2 To do so, he or she must declare his or her will in the presence of two
witnesses and instruct them to have it drawn up as required in the form
of a deed.

3 The witnesses are subject to the same disqualification provisions as
apply to wills made in the form of public deeds.

Art. 507

' The oral will, including the place, day, month and year, must be writ-
ten down immediately by one of the witnesses, then signed by both and
lodged without delay with a judicial authority together with a declara-
tion that the testator was in full possession of his or her testamentary
capacity and that he or she informed them of his or her will in the special
circumstances prevailing at that time.

2 The two witnesses may instead have the will recorded by a judicial
authority along with the same declaration.

3 If the testator makes his or her oral will while on military service, an
officer with the rank of captain or higher may take the place of the ju-
dicial authority.

Art. 508

If the testator subsequently has the opportunity to draw up his or her
will in another form, the oral will ceases to be valid 14 days after such
opportunity arises.

Art. 509

I The testator may revoke his or her will at any time in one of the forms
envisaged for drawing it up.

513 Amended by No I of the FA of 23 June 1995, in force since 1 Jan. 1996
(AS 1995 4882; BBI 1994 111 516, V 607).
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wills
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1. Execution

1. Revocation
1. Inter vivos

a. By contract
and by will

b. By withdrawal
from the contract

514 SR 220
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2 Such revocation may apply to all or part of the will.

Art. 510
I The testator may revoke his or her will by destroying the deed.

2 If the deed is destroyed by others wilfully or by accident, the will like-
wise becomes void inasmuch as its content may no longer be ascer-
tained precisely and completely; claims for damages are reserved.

Art. 511

I If the testator makes a will without expressly revoking a previous will,
the later will supersedes the earlier unless it is manifestly no more than
a codicil thereto.

2 Likewise, a bequest of a specific object is revoked if the testator sub-
sequently makes a new disposition of the same object that is incompat-
ible with the previous disposition.

Art. 512

1 In order to be valid, a contract of succession must meet the same for-
mal requirements as a will executed as a public deed.

2 The contracting parties must simultaneously declare their intentions
to the public official and sign the deed before him or her and two wit-
nesses.

Art. 513

I The contract of succession may be revoked at any time by written
agreement between the parties.

2 The testator may unilaterally revoke the naming of an heir or a legacy
provided the heir or legatee is guilty of conduct constituting grounds for
disinheritance after the contract was concluded.

3 The unilateral revocation must be done in one of the forms prescribed
for drawing up wills.

Art. 514

A person entitled to benefits inter vivos under a contract of succession
may declare his or her withdrawal from the contract in accordance with
the provisions of the Code of Obligations5!4 in the event of failure to
perform such benefits or to furnish security for them.
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Art. 515

I Where the heir or legatee does not survive the testator, the contract
becomes void.

2 Where at the time of the heir’s death the testator has been enriched as
a result of the contract of succession, unless otherwise provided, the
heirs of the deceased may demand restitution of the amount involved.

Art. 516

If a testator becomes subject to a restriction of testamentary freedom
after he or she has made a testamentary disposition, the disposition is
not annulled but is subject to action in abatement.

Section Five: Executors

Art. 517

1 In the will, the testator may appoint one or more persons with capacity
to act to execute the will.

2 The probate authority shall notify these persons of the appointment ex
officio and they must state whether they accept it within 14 days of such
notification, silence being deemed tacit acceptance.

3 They are entitled to adequate recompense for their activities.

Art. 518

1 'Unless otherwise provided by the testator, the executors have the same
rights and duties as an official estate administrator.

2 The executors’ function is to represent the testator’s wishes and, in
particular, to administer the estate, settle debts left by the testator, dis-
tribute legacies and divide the estate in accordance with the testator’s
instructions or as required by law.

3 Where more than one executor has been appointed, these powers are
exercised jointly, unless the testator has provided otherwise.
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1I. On grounds of
formal defect

1. In general515

2. In holographic
wills

II1. Prescription

Section Six:
Declaration of Invalidity and Abatement of Dispositions

Art. 519
I Where contested, a testamentary disposition may be declared invalid:

1. if it was made by the testator at a time when he or she lacked
testamentary capacity;

2. if it is the product of a lack of free will;
3. ifits content or a condition attached to it is immoral or unlawful.

2 An action of declaration of invalidity may be brought by any inter-
ested heir or legatee.

Art. 520

L If the testamentary disposition is formally defective, it is declared in-
valid on being contested before a court.

2 If the formal defect consists in the certain persons being party to the
execution of the disposition who or whose family members are benefi-
ciaries under the testamentary disposition, only the clauses relating to
those beneficiaries shall be declared invalid.

3 The right of action is governed by the same provisions as apply in the
event of a lack of testamentary capacity.

Art. 5204516

If the formal defect in a holographic will consists in the day, month or
year not being indicated correctly or at all, the will may be declared
invalid only if the precise date cannot be ascertained in some other man-
ner and is necessary in order to determine the testator’s testamentary
capacity, the chronological order of multiple wills or any other issue
affecting the validity of the will.

Art. 521

I The right to bring an action of declaration of invalidity prescribes one
year after the contesting party learned of the will and the ground for
nullity and in any event a maximum of ten years after the commence-
ment of probate proceedings.

515 Amended by No I of the FA of 23 June 1995, in force since 1 Jan. 1996
(AS 1995 4882; BB1 1994 111 516, V 607).

516 Inserted by No I of the FA of 23 June 1995, in force since 1 Jan. 1996
(AS 1995 4882; BB1 1994 111 516, V 607).
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2In all cases, the right to bring an action on grounds of lack of testa-
mentary capacity, immorality or unlawfulness against a beneficiary act-
ing in bad faith does not prescribe until 30 years have elapsed.

3 Invalidity may be invoked as a defence at any time.

Art. 522517

! The heirs who receive less than the value of their statutory entitlement
may request the abatement of the following acquisitions and gifts until
their statutory entitlement becomes available:

1. acquisitions in accordance with the law on intestate succession;
2. bequests;
3. inter vivos gifts.

2 Clauses in a testamentary disposition relating to the entitlements of
the statutory heirs are deemed merely to be instructions for dividing the
estate unless it is evident from the disposition that the testator intended
otherwise.

Art. 523518

In the case of heirs with a statutory entitlement, acquisitions in accord-
ance with the law on intestate succession and bequests shall be abated
in proportion to the amounts by which they exceed each co-heir’s stat-
utory entitlement.

Art. 524

I Where the testator has exceeded his or her testamentary freedom to
the detriment of an heir and the latter fails to bring an action in abate-
ment despite being instructed to do so by the bankruptcy administrators
or by creditors holding unpaid debt certificates on succession, the ad-
ministrators or creditors themselves may bring an action in abatement
for the amount necessary to cover their claims within the same time
limit that applies to the heir.

2 The same right applies in the case of a disinheritance not contested by
the person disinherited.

517 Amended by No I of the FA of 18 Dec. 2020 (Law of Succession), in force since
1 Jan. 2023 (AS 2021 312; BB1 2018 5813).

518 Amended by No I of the FA of 18 Dec. 2020 (Law of Succession), in force since
1 Jan. 2023 (AS 2021 312; BBI1 2018 5813).
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Art. 525

I Abatement is applied in equal proportion in respect of all named heirs
and legatees unless it is evident from the disposition that the testator
intended otherwise.

2 Where the abatement applies to a legacy whose beneficiary is also the
obligor of other legacies, subject to the same proviso such beneficiary
may request that those other legacies be abated proportionately.

Art. 526

Where a specific legacy that cannot be divided without loss of value is
to be abated, the legatee may either claim it and pay the balance or claim
the disposable amount in lieu of the object.

Art. 527

The following are subject to abatement in the same manner as testamen-
tary dispositions:

1. advances against a person’s share of an inheritance made in the
form of wedding gifts, settlements or assignments of assets, to
the extent these are not subject to hotchpot;

2. compensation payments in settlement of future rights of inher-
itance;

3. gifts that were freely revocable by the deceased or made in the
five years prior to his or her death, with the exception of cus-
tomary occasional gifts;

4. assets alienated by the deceased with the obvious intention of
circumventing the limitations on his or her testamentary free-
dom.

Art. 528

I A person acting in good faith has a duty of restitution only to the ex-
tent that he or she is still enriched by such transactions with the de-
ceased at the time of succession.

2 Where benefits conferred under a contract of succession are subject to
abatement, the beneficiary is entitled to reclaim a proportionate amount
of the counter-performance made to the testator.



Swiss Civil Code

210

4. Insurance
claims and re-
stricted retire-
ment savings

5. On usufruct
and annuities

6. On naming of
remaindermen

III. Order of
abatement

Art. 529519

I Where a life assurance claim maturing on the death of the deceased,
including a claim arising from a restricted retirement savings plan, was
established in favour of a third party by a disposition inter vivos or by
a testamentary disposition, or was transferred by the deceased during
his or her lifetime to a third party without valuable consideration, such
claim is subject to abatement at its redemption value.

2 The claims of beneficiaries arising from the restricted retirement sav-
ings plan of the testator with a bank foundation are also subject to abate-
ment.

Art. 530

If the testator has encumbered the estate with rights of usufruct and an-
nuities such that their capitalised value over their probable duration ex-
ceeds the disposable part of the estate, the heirs are entitled either to
seek proportionate abatement of such rights or to redeem them by sur-
rendering the disposable part of the estate to the beneficiaries.

Art. 531520

The naming of a remainderman in respect of an heir entitled to a statu-
tory entitlement is invalid as to that part of the estate; the provision on
issue who are incapable of judgement is reserved.

Art. 532521

I The following are subject to abatement in the following order until the
statutory entitlement becomes available:

1. acquisitions in accordance with the law on intestate succession;
2. bequests;
3. inter vivos gifts.

2 The inter vivos gifts shall be abated in the following order:

1. gifts subject to addition under a marital agreement or property
agreement,

2. freely revocable gifts and the benefits arising from the restricted
retirement savings plan, in the same proportion;

3. other gifts, the most recent before those made earlier.

519 Amended by No I of the FA of 18 Dec. 2020 (Law of Succession), in force since
1 Jan. 2023 (AS 2021 312; BB1 2018 5813).

520 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).

521 Amended by No I of the FA of 18 Dec. 2020 (Law of Succession), in force since
1 Jan. 2023 (AS 2021 312; BB12018 5813).
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Art. 533

I'A claim in abatement prescribes one year after the date on which the
heirs learned of the infringement of their rights and in any event after
ten years have elapsed since the succession, in the case of testamentary
disposition, or since the testator’s death, in the case of other disposi-
tions.

2 If the declaration of the invalidity of a later disposition revives an ear-
lier one, the prescriptive periods begin on the date on which invalidity
was declared.

3 The entitlement to abatement may be invoked as a defence at any time.

Section Seven: Claims under Contracts of Succession

Art. 534

L If the testator transfers his or her property during his or her lifetime to
the contractual heir, the latter may arrange for a public inventory to be
taken.

2 Where the testator has not transferred all his or her property or has
acquired property since the transfer, except where otherwise provided
the contract applies only to the property transferred.

3 Where such transfer takes place during the testator’s lifetime, except
where otherwise provided all rights and obligations arising from the
contract pass to the heirs of the named heir.

Art. 535

LIf the testator during his or her lifetime conferred benefits on a re-
nouncing heir that exceed that heir’s share of the estate, his or her co-
heirs may request abatement.

2 However, such benefits are subject to abatement only to the extent
they exceed the statutory entitlement of the renouncing heir.

3 Allowance is made for them according to the provisions governing
hotchpot.

Art. 536

If as a result of abatement a renouncing heir is obliged to reimburse the
estate, he or she has the choice of either taking the reimbursement upon
himself or of placing the entire benefit into hotchpot and participating
in the division as if he or she had never renounced.
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Division Two: Succession
Title Fifteen: Commencement of the Succession Process

Art. 537

A.Requirements 1 Syccession commences on the death of the deceased.
for the deceased

2 Insofar as dispositions and divisions made during deceased's lifetime
are relevant under law of succession, they are taken into account ac-
cording to the condition of the estate as at the time of his or her death.

Art. 538

B.Place where 1 The succession process commences in respect of the entire estate at
succession com- 5 ..
mencess22 the deceased’s last domicile.

253

Art. 539

C. Requirements 1 Every person is capable of being an heir and acquiring property by

for the heirs . L. . .

L Capaci testamentary disposition unless by law he or she is deemed incapable

. Capacity . .

I. Legal capacity Of inheritance.
2 Bequests with a designated purpose to groups of persons not consti-
tuting a legal entity are acquired by all such persons individually with
an obligation to use them as prescribed or, where this is not practical,
give rise to a trust.

Art. 540

2. Unworthiness 1 A person is unworthy of inheriting or acquiring anything by a testa-

to inherit ¢ di ” s
a. Grounds mentary disposition if:

1. he or she wilfully and unlawfully caused or attempted to cause
the death of the person now deceased,

2. he or she wilfully and unlawfully rendered the person now de-
ceased permanently incapable of making a testamentary dispo-
sition;

3. by malice, coercion or threat he or she induced the person now
deceased to make or revoke a testamentary disposition or pre-
vented him or her from doing so;

4. he or she wilfully and unlawfully eliminated or invalidated a
testamentary disposition in such a manner as to prevent the per-
son now deceased from drawing up a new one.

522 Amended by Annex No 2 of the Civil Jurisdiction Act of 24 March 2000, in force since
1 Jan. 2001 (AS 2000 2355; BBI 1999 2829).

523 Repealed by Annex No 2 of the Civil Jurisdiction Act of 24 March 2000, with effect from
1 Jan. 2001 (AS 2000 2355; BB1 1999 2829).

167 /360



210

Swiss Civil Code

b. Effect on issue

1. Capacity to
inherit on suc-
cession

1. As heir

2. As legatee

3. Unborn child

4. Remainder-
men

2 Unworthiness to inherit does not apply if the person now deceased has
forgiven the person concerned.

Art. 541
I Unworthiness to inherit applies only to the person concerned.

2 His or her issue inherit from the deceased as if the person unworthy to
inherit were predeceased.

Art. 542

I'In order to inherit, an heir must be alive and capable of inheriting at
the time of succession.

2 If an heir dies after commencement of succession, his or her rights of
inheritance in respect of the estate pass to his or her own heirs.

Art. 543

I' A legatee surviving the testator and capable of inheriting acquires a
claim to the legacy.

2If he or she dies before the testator, his or her legacy is extinguished
in favour of the person who would have been obliged to deliver the leg-
acy to him, unless some other intention is evident from the disposition.

Art. 544

I'A child is capable of inheriting from the moment of conception on-
wards, providing he or she is subsequently born alive.

Ibis If it is required to protect the child's interests, the child protection
authority shall establish a deputyship.524

2 If the child is stillborn, it is disregarded for inheritance purposes.525

Art. 545

1 The testator may bequeath his or her estate or part thereof to a person
not yet living when succession commences by designating such person
a remainderman.

2 Where no provisional heir is named, the statutory heirs are deemed to
be the provisional heirs.

524 TInserted by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons and
Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).

525 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB1 2006 7001).

168 /360



Swiss Civil Code 210

D. Presumption
of death

L. Inheriting from
persons pre-
sumed dead

1. Devolution
against security

2. Annulment of
presumption of
death and restitu-
tion

1I. Succession
rights of persons
presumed dead

III. Correlation
of the two cases

Art. 546

I Where a person has been declared presumed dead, before his or her
heirs or legatees succeed to the estate, they must furnish security for the
restitution of the property to those with a prevailing claim or to the
missing person himself.

2 Such security shall be furnished for five years in the case of disap-
pearance in life-threatening circumstances and for 15 years in the case
of absence without sign of life, but never beyond the date on which the
missing person would have become 100 years old.

3 The five-year period runs from the date on which the estate is trans-
ferred and the 15-year period from the last sign of life.

Art. 547

1 If the person who is presumed dead returns or other parties assert pre-
vailing claims to the estate, those put in possession of the estate must
return it according to the rules governing possession.

2 Provided they acted in good faith, they are liable to parties with pre-
vailing claims only during the period in which action may be brought
for reclamation of the estate.

Art. 548

UIf it is impossible to determine whether an heir is alive or dead when
succession commences because he or she has disappeared, his or her
share of the inheritance is placed under official administration.

2 Those who would succeed to the missing heir’s share if he or she were
dead may request the court to declare the heir presumed dead one year
after his or her disappearance in life-threatening circumstances or five
years after the last sign of life and, once such declaration has been made,
may apply for release of their shares of his or her inheritance.

3 Such shares are released according to the provisions governing release
to the heirs of persons presumed dead.

Art. 549

UIf the heirs of the person presumed dead are already in possession of
his or her property and an inheritance passes to him or her, his or her
co-heirs may invoke this fact and request that such inheritance be re-
leased to them without need for a second declaration of presumed death.

2 The heirs of the person presumed dead may likewise invoke a decla-
ration of presumed death obtained by the co-heirs.

169 /360



210

Swiss Civil Code

IV. Procedure ex
officio

A. In general

B. Sealing the
estate

C. Inventory

Art. 550

I Where the missing person’s property or succession rights have been
under official administration for ten years or more, or he or she would
have reached the age of 100, at the request of the competent authority
the declaration of presumed death is pronounced ex officio.

2 If no rightful heirs come forward during the public notice period, the
property of the person presumed dead passes to the state authority with
right to succeed or, if he or she was never resident in Switzerland, to
the canton of origin.

3 The local authority or canton concerned has the same duty of restitu-
tion as those put in possession of the estate towards the person pre-
sumed dead and parties with prevailing claims.

Title Sixteen: Effect of Succession
Chapter One: Measures to Safeguard Succession

Art. 551

I The competent authority must of its own accord take all measures nec-
essary to ensure proper succession.526

2In the cases envisaged by law, in particular, such measures include
sealing the estate, drawing up the inventory, appointing the estate ad-
ministrators and reading out the wills of the deceased.

3,527

Art. 552

The order to seal the estate is given whenever provided for by cantonal
law.

Art. 553
1 The order to draw up an inventory is given:

1. where an heir is under guardianship or is to be made a ward of
court;

where an heir is permanently absent and without representation;

at the request of one of the heirs;

526 Amended by Annex No 2 of the Civil Jurisdiction Act of 24 March 2000, in force since
1 Jan. 2001 (AS 2000 2355; BBI 1999 2829).

527 Repealed by Annex No 2 of the Civil Jurisdiction Act of 24 March 2000, with effect from
1 Jan. 2001 (AS 2000 2355; BB1 1999 2829).
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4. where an adult heir is or is to be made subject to a general dep-
utyship.528

2 The inventory is drawn up in accordance with the provisions of can-
tonal law and normally must be completed within two months of the
death of the deceased.

3 Cantonal legislation may require that an inventory be drawn up in
other cases.

Art. 554
1 Estate administrators are appointed:

1. where such an appointment is in the best interests of an heir who
is permanently absent and without representation;

2. where none of the claimants may adequately establish his or her
succession rights or the existence of an heir is uncertain;

3. where not all heirs are known;
4. in special cases provided for by law.

2 Where the deceased had named an executor, administration of the es-
tate is entrusted to him or her.

3 Where the deceased was subject to a deputyship that covers asset man-
agement, the deputy is responsible for administering the estate unless
other instructions apply.529

Art. 555

UIf the authority is uncertain as to whether the deceased is survived by
heirs or whether it is aware of all the heirs, the authority must by appro-
priate public means call on all persons with succession rights to come
forward and claim them within one year.

21f no such person comes forward during this time and if no heirs are
known to the authority, the estate passes to the state authority with right
to succeed, subject to any action for recovery of inheritance.

Art. 556

1 If the deceased left a will, this must be submitted to the authority with-
out delay even if it appears to be invalid.

2 The public official by whom the will was recorded or with whom it
was deposited or any other person who had custody of the will or found
it among the personal effects of the deceased is personally responsible

528  Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).

529 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB1 2006 7001).
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on learning of the testator’s death for ensuring that the will is submitted
to the authority.

3 Once the will has been submitted, the authority must, where feasible
after hearing all interested parties, either release the estate to the statu-
tory heirs on a provisional basis or appoint estate administrators.

Art. 557

I The testator’s will must be opened and read out by the competent au-
thority within one month of its submission.

2 All heirs known to the authority are summoned to attend the reading.

3 If the testator left more than one will, all are to be submitted to the
authority and opened and read out by it.

Art. 558

I' At the estate’s expense, all interested parties receive a copy of the pro-
visions of the will as relate to them.

2 Legatees of unknown whereabouts are informed by appropriate public
notice.

Art. 559

I One month after notification of the interested parties, at the request of
the named heirs the probate authority issues such persons with a certif-
icate confirming them as heirs, subject to action of declaration of inva-
lidity and for recovery of inheritance, providing their entitlement has
not expressly been challenged by the statutory heirs or the legatees of
an earlier will.

2 At the same time the estate administrator will be instructed, where ap-
plicable, to release the estate into their possession.

Chapter Two: Vesting of the Estate

Art. 560

I On the death of the deceased, the estate in its entirety vests by opera-
tion of law in the heirs.

2 Subject to the statutory exceptions, the deceased’s claims, rights of
ownership, limited rights in rem and rights of possession automatically
pass to the heirs and the debts of the deceased become the personal
debts of the heirs.

3 Vesting in the named heirs takes effect retroactively from the date on
which the succession process commenced and the statutory heirs must
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relinquish the estate to them according to the rules governing posses-
sion.

Art. 561530

Art. 562

1 The legatees have a personal claim against the obligors of their lega-
cies or, where no-one is specifically named as such, against the legal or
named heirs.

2 Unless otherwise provided by testamentary disposition, the claim be-
comes due once the obligor has accepted the inheritance or is no longer
able to disclaim it.

3 If the heirs fail to fulfil their obligation, they may be sued for release
of the bequeathed property or, where the legacy pertains to performance
of some action, for damages.

Art. 563

I Where the bequest to the legatee is a usufruct or annuity or other re-
curring benefit, unless otherwise stipulated, his or her claim is deter-
mined according to the provisions of property law and the Code of Ob-
ligations.

2If the legacy is a life assurance claim maturing on the death of the
testator, the legatee is entitled to assert that claim directly.

Art. 564
1 The claims of the testator’s creditors precede those of legatees.

2 The claims of the heir’s creditors rank equally with those of the testa-
tor’s creditors, provided the heir acquired the inheritance without reser-
vation.

Art. 565

UTf, after the legacies have been distributed, the heirs pay debts of the
estate that were previously unknown to them, they are entitled to reim-
bursement from the legatees of an amount corresponding to the propor-
tionate abatement of such legacies that the heirs could have claimed.

2 However, the legatees may be held liable only in the amount by which
they are enriched at the time such reimbursement is demanded.

530 Repealed by No I 2 of the FA of 5 Oct. 1984, with effect from 1 Jan. 1988
(AS 1986 122 153 Art. 1; BBI 1979 11 1191).
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Art. 566

I The legal and named heirs are entitled to disclaim the inheritance pass-
ing to them.

2 There is a presumption of a disclaimer if at the time of his or her death
the deceased had been officially declared insolvent or was manifestly
insolvent.

Art. 567
1 The time limit for a disclaimer is three months.

2 For statutory heirs, this limit begins on the date on which they learned
of the death, unless they can show that they did not learn of their suc-
cession rights until later, and for named heirs it begins on the date on
which they received official notification of the testator’s disposition.

Art. 568

If an inventory has been drawn up as a precautionary measure, the dis-
claimer time limit for all heirs begins on the date on which the authority
notified them that the inventory was complete.

Art. 569

1 If an heir dies before disclaiming or accepting an inheritance, the right
to disclaim passes to his or her heirs.

2 For such heirs, the disclaimer time limit begins on the date on which
they learned that the inheritance passed to the deceased heir and ends
no sooner than the date on which the time limit for disclaiming the in-
heritance from the deceased heir expires.

3 Where such heirs disclaim the inheritance and it passes to other heirs
who previously had no succession rights, the disclaimer time limit for
the latter begins on the date on which they learned of the disclaimer.

Art. 570

I An heir must declare his or her disclaimer orally or in writing to the
competent authority.

2 It must be unconditional and without reservation.

3 The authority keeps an official record of disclaimers.

Art. 571

LIf the heir fails to declare that he or she disclaims the inheritance
within the relevant time limit, he or she acquires it without reservation.
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2 Where an heir has interfered in the affairs of the estate before expiry
of the disclaimer time limit or has acted in a manner not conducive to
administering the estate or maintaining the deceased’s business activi-
ties, or where he or she has appropriated or concealed objects belonging
to the estate, he or she is no longer entitled to disclaim the inheritance.

Art. 572

I Where the deceased has not made a testamentary disposition and one
of two or more heirs disclaims the inheritance, his or her share of the
estate passes to the other heirs as if he or she had predeceased.

2 Where the deceased has made testamentary disposition, any share of
the estate disclaimed by a named heir passes to the testator’s nearest
statutory heirs, unless other intentions on the part of the testator are ev-
ident from the disposition.

Art. 573

I Where the inheritance is disclaimed by all the nearest heirs, the estate
is liquidated by the bankruptcy office.

2 If liquidation produces a surplus after payment of debts, this passes to
those entitled to inherit as if they had not disclaimed it.

Art. 574

If the deceased’s issue have disclaimed the inheritance, the authority
notifies the disclaimer to the surviving spouse, who is entitled to declare
acceptance within one month.

Art. 575

I When disclaiming the inheritance, the heirs may request that it be of-
fered to their subsequent heirs before the estate is liquidated.

2 In this event, the authority informs the subsequent heirs that the pre-
ceding heirs have disclaimed, and if the former fail to declare their ac-
ceptance of the inheritance within one month, they are likewise deemed
to have disclaimed it.

Art. 576

Where there is good cause, the competent authority may grant the legal
and named heirs an extension of the time limit or set a new one.
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Art. 577

Where a legatee disclaims a legacy, it becomes void in favour of the
obligor, unless other intentions on the part of the testator are evident
from his or her disposition.

Art. 578

I Where an overindebted heir has disclaimed an inheritance in order to
withhold it from his or her creditors, the latter or the bankruptcy admin-
istrators may challenge the disclaimer within six months unless their
claims are secured.

2 If their challenge is upheld, the inheritance is placed in official liqui-
dation.

3 Any surplus serves first to satisfy the challenging creditors and any
balance remaining after redemption of the other debts passes to the heirs
in whose favour the disclaimer was made.

Art. 579

I Where the deceased was insolvent and his or her heirs disclaim the
inheritance, they remain liable to his or her creditors to the extent that
in the five years prior to his or her death they received property or assets
from him or her which on division of the estate would have been subject
to hotchpot.

2 The endowment of newly-weds according to local custom and the
costs of raising and educating children are not affected by such liability.

3 Heirs acting in good faith are liable only to the extent they are still
enriched.

Chapter Three: Public Inventory

Art. 580

I Any heir entitled to disclaim his or her inheritance has the right to
request a public inventory.

2 The request must be made to the competent authority within one
month in the same form as the disclaimer.

3 A request made by one heir is also valid for the others.

Art. 581

I 'The public inventory is drawn up by the competent authority in ac-
cordance with the provisions of cantonal law and consists of a list of all
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ment, litigation,
prescription

the assets and debts of the estate, together with an appraisal of the value
of each item in the inventory.

2 Any person able to provide information on the financial circumstances
of the deceased is personally obliged to give the authority all the infor-
mation it requires.

3 In particular, the heirs must inform the authority of any debts of the
deceased that are known to them.

Art. 582

1In the course of drawing up the inventory, the authority shall make a
formal call to account whereby appropriate public notices are issued
calling on all creditors and debtors of the deceased, including creditors
under a surety, to come forward and register their claims and debts
within a specified time limit.

2 Such notices must alert the creditors to the consequences of any failure
to register.

3 The time limit for registering must not be earlier than one month from
the date of the first public notice.

Art. 583

I Claims and debts evident from the public registers or from the papers
of the deceased are included ex officio.

2 The debtors and creditors must be notified of any such inclusion.

Art. 584

1 0On expiry of the published time limit, the inventory is closed and
made available for perusal by all interested parties for at least one
month.

2 The costs are borne by the estate and, where this is insufficient, by the
heirs who requested the inventory.

Art. 585

' While the inventory is being drawn up, only the necessary administra-
tive actions may be taken.

2 Where the authority authorises an heir to continue the deceased’s busi-
ness activities, the co-heirs may request that security be furnished.

Art. 586

' While the inventory is being drawn up, no action may be taken to en-
force the debts of the deceased.
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3 Except in urgent matters, court proceedings may neither be com-
menced nor continued.

Art. 587

I Once the inventory is closed, all the heirs are requested to declare
within one month their intentions with regard to acquiring the inher-
itance due to them.

2 Where justified in the circumstances, the competent authority may set
a further time limit for obtaining appraisals, settling disputed claims and
the like.

Art. 588

I During the set time limit, an heir may disclaim his or her inheritance
or request official liquidation or accept the inheritance either subject to
public inventory or without reservation.

2 Where an heir makes no declaration, he or she is deemed to have ac-
cepted the inheritance subject to public inventory.

Art. 589

1 'Where an heir accepts the inheritance subject to public inventory, the
debts of the deceased listed in the inventory and the assets pass to him
or her.

2 The acquisition of the inheritance with all attendant rights and obliga-
tions takes effect retroactively from the date on which the succession
process commenced.

3 The heir is liable for debts listed in the inventory both with the inher-
itance and with his or her own assets.

Art. 590

I The heirs are not liable either personally or with the inheritance to-
wards creditors of the estate whose claims were not included in the in-
ventory because the creditors failed to register them in time.

2 Where such failure to register claims in the inventory was through no
fault of the creditor or his or her claims were not included in the inven-
tory despite having been registered, the heir is liable to the extent he or
she is enriched by the inheritance.

3 In all cases, creditors may assert claims to the extent these are secured
by a lien on the estate assets.

531 Repealed by Annex No 3 of the FA of 15 June 2018 (Revision of the Law on Prescrip-
tion), with effect from 1 Jan. 2020 (AS 2018 5343; BB1 2014 235).
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Art. 591

Any debts under a surety given by the deceased are listed separately in
the inventory and may be asserted against an heir, even where he or she
accepts the inheritance, only in the amount that would be allocated to
the surety debt if all debts of the estate were to be redeemed under the
rules governing bankruptcy.

Art. 592

Where an estate passes to a state authority, a formal call to account is
made ex officio and the state authority is liable for the debts of the estate
only in the amount of the assets it has inherited from the estate.

Chapter Four: Official Liquidation

Art. 593

I Rather than disclaim the inheritance or accept it subject to public in-
ventory, each heir is entitled to request official liquidation.

2 However, such request may not be granted if at least one co-heir ac-
cepts the inheritance.

3 In the event of official liquidation, the heirs are not liable for the debts
of the estate.

Art. 594

I Where the deceased’s creditors have good cause to fear that their
claims will not be met and such claims are not satisfied or secured at
their request, within three months of the death of the deceased or the
reading of the will they may demand the official liquidation of the es-
tate.

2 Subject to the same conditions, legatees may request provisional
measures by way of security.

Art. 595

1 The official liquidation is carried out by the competent authority or by
one or more estate administrators acting at the authority’s behest.

2Tt begins with the taking of an inventory and the attendant formal call
to account.

3 The estate administrator is under the authority’s supervision and the
heirs may appeal to the authority against any measures taken or planned
by the administrator.
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Art. 596

I For the purpose of liquidation, any business activities of the deceased
still in operation are brought to a close, his or her obligations are per-
formed, his or her claims are called in, his or her legacies are distributed
where possible, his or her rights and duties are determined at law, where
necessary, and his or her assets are converted into cash.

2 Land formerly belonging to the deceased is sold at public auction; it
may be disposed of by private sale only with the consent of all the heirs.

3 The heirs are entitled even during the liquidation process to request
that some or all of the objects and monies that are not required for the
liquidation be released into their possession.

Art. 597

If the estate is overindebted, its liquidation is carried out by the bank-
ruptcy office in accordance with the provisions governing bankruptcy.

Chapter Five: Action for Recovery of Inheritance

Art. 598

I A person who believes that, as a legal or named heir, he or she has a
better claim than the current possessor to an estate or a part thereof may
assert his or her claim by bringing an action for recovery of inheritance.

2532

Art. 599

1If the claim is upheld, the possessor must relinquish the estate or the
part thereof to the claimant in accordance with the rules governing pos-
session.

2 The defendant cannot invoke adverse possession in respect of property
belonging to the estate.

Art. 600

I The right to bring an action for recovery of inheritance against a de-
fendant acting in good faith prescribes one year after the date on which
the claimant learned that the property was possessed by the defendant
and that he or she has a better claim to it, but in all cases ten years after
the death of the deceased or the date on which the will was read.

532 Repealed by Annex 1 No II 3 of the Civil Procedure Code of 19 Dec. 2008, with effect
from 1 Jan. 2011 (AS 2010 1739; BB12006 7221).
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2 The prescriptive period for the right to bring an action against a de-
fendant acting in bad faith is always 30 years.

Art. 601

The right of a legatee to bring an action prescribes ten years after noti-
fication of the testamentary disposition or from the subsequent date on
which the legacy became due.

Title Seventeen: Division of the Estate
Chapter One: Community of Heirs prior to Division

Art. 602

I Where several heirs inherit the estate, on succession and until such
time as it is divided they form a community in respect of all rights and
obligations of the estate.

2 They become joint owners of the property belonging to the estate and
have joint power of disposal over the rights of the estate, subject to con-
tractual or statutory powers of representation and administration.

3 At the request of one co-heir, the competent authority may appoint a
representative of the community of heirs until the estate is divided.

Art. 603
I The heirs are jointly and severally liable for the debts of the deceased.

2 The appropriate compensation due to children or grandchildren for
contributions made to the household they shared with the deceased must
be added to the debts of the estate unless this would render the estate
overindebted.>33

Art. 604

I Any heir may at any time request that the estate be divided unless he
or she is under a contractual or statutory obligation to remain a member
of the community of heirs.

2 On application by an heir, the court may order a temporary deferral of
the division of the estate or specific parts thereof where immediate di-
vision would substantially impair their value.

3 Where one heir is insolvent, his or her co-heirs may apply for provi-
sional measures to secure their own claims immediately upon succes-
sion.

533 Inserted by No I 1 of the FA of 6 Oct. 1972, in force since 15 Feb. 1973
(AS 1973 93; BB11970 1 805, 1971 1 737).
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Art. 605

LIf on succession the rights of an unborn child need to be taken into
consideration, the division of the estate must be deferred until the child
is born.

2 In the interim, the child’s mother is entitled to enjoy the benefits of
the joint estate to the extent required for her maintenance.

Art. 606

Heirs who were members of the household of and maintained by the
deceased at the time of his or her death may demand that they be main-
tained for a further month at the estate’s expense.

Chapter Two: Method of Division

Art. 607

I Statutory heirs must divide the estate among themselves and with the
named heirs according to the same principles.

2 Except where provided otherwise, they are free to decide on the
method of division.

3 Co-heirs in possession of estate property or in debt to the deceased
must provide precise information regarding such circumstances prior to
the division.

Art. 608

I The testator is entitled by means of testamentary disposition to give
his or her heirs instructions concerning the division and the formation
of portions.

2 Such instructions are binding on the heirs, subject to measures to bal-
ance out the portions in the event of an inequality not intended by the
testator.

3 Unless other intentions on the part of the testator are evident from his
or her disposition, any bequest of a given part of the estate to one par-
ticular heir is deemed to be merely an instruction concerning the divi-
sion rather than a specific legacy.

Art. 609

1 At the request of a creditor who has acquired or distrained an inher-
itance that has passed to an heir or who holds unpaid debt certificates
against him or her, the authorities must assist in the division in place of
that heir.
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2 Cantonal law may provide for official intervention in the division pro-
cess in other cases.

Art. 610

S{epdeii/fi(;?;:ng I Except where other provisions apply, all heirs have an equal right to
1. Equal rights of the estate property.
heirs 2 They must disclose to each other all circumstances concerning their
relationship with the deceased insofar as these pertain to the just and

equitable division of the estate.

3 Each heir may request that the debts of the deceased be redeemed or
secured prior to division of the estate.

Art. 611

{Lt Formation of 1 The heirs form as many portions or lots as there are heirs or stirpes.
ots

2 If they are unable to reach agreement, at the request of one heir the
competent authority must form the lots with due regard to local custom
and the personal circumstances and wishes of the majority of the co-
heirs.

3 The lots are distributed among the heirs either as agreed or by the
drawing of lots.

Art. 612
;ﬁaéﬁgcjflifmc I Where the value of an object belonging to the estate would be sub-
Ciﬁfobjcct;p " stantially diminished if such object were divided, it is allocated in its

entirety to one of the heirs.

2 Where the heirs are unable to agree on the division or allocation of an
object, it must be sold and the proceeds divided.

3 At the request of an heir, such sale must be carried out at auction and,
in the absence of agreement among the heirs, the competent authority
decides whether such auction is to be public or only among the heirs.

Art. 6124534

IV. Allocation of 1 Where the house or apartment in which the spouses lived or the house-
the home and P
houscholdef-  hold effects form part of the estate, the surviving spouse may request

fects to the sur- that such property be allocated to him or her against his or her portion.
viving spouse

2 Where justified in the circumstances, at the request of the surviving
spouse or the other statutory heirs of the deceased, a usufruct or right of
residence may be granted rather than ownership of the home.

534 Inserted by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988
(AS 1986 122 153 Art. 1; BBI 1979 11 1191).
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3 The surviving spouse cannot claim such rights in respect of premises
in which the deceased practised a profession or ran a business and which
are required by one of his or her issue in order to continue the profession
or business, subject to the provisions of agricultural law of succession.

4 The same provisions apply mutatis mutandis to registered partners.535

Art. 613

! Items which by their nature belong together must not be separated if
one of the heirs objects to such separation.

2 Family documents and items of special sentimental value to the family
must not be sold if any of the heirs objects.

3 If the heirs cannot reach agreement, the competent authority decides
whether to sell such items or to allocate them, against the recipient’s
portion or otherwise, giving due regard to local custom and, in the ab-
sence of such custom, to the personal circumstances of the heirs.

Art. 6134536

Where the tenant of an agricultural enterprise dies and one of his or her
heirs continues the lease on his or her own, on request he or she may
have the entire inventory (livestock, machinery, supplies, etc.) allocated
to him or her and charged to his or her portion at its utility value.

Art. 614

Claims of the deceased against an heir are charged to the latter’s por-
tion.

Art. 615

If as a result of the division an heir receives estate property that is
pledged to secure the debts of the deceased, the debt to the pledgee is
likewise transferred to him or her.

535 TInserted by Annex No 8 of the Same-Sex Partnership Act of 18 June 2004, in force since
1 Jan. 2007 (AS 2005 5685; BB1 2003 1288).

536 TInserted by Art. 92 No 1 of the FA of 4 Oct. 1991 on Rural Land Rights, in force since
1 Jan. 1994 (AS 1993 1410; BBI1 1988 111 953).
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Art. 616537

Art. 617538

IV. Land Land is charged to the heirs’ portions at its market value as at the time

1. Method of al-

of the division.

location
a. Imputed value

Art. 618

b. Valuation pro- 1 Where the heirs are unable to agree on the market value, it is estimated

cedure

by an officially appointed expert.539
2540

Art. 619541

V. Agricultural - The method of including and allocating agricultural enterprises and ag-

businesses and
land

ricultural land is governed by the Federal Act of 4 October 1991542 on
Rural Land Rights.

Art. 620-625543

Chapter Three: Hotchpot

Art. 626

A. Hotchpotduty 1 The statutory heirs are under a mutual obligation to place into hotch-

of the heirs

537

538

539

540

541

542
543

pot any property received from the deceased during his or her lifetime
as advancements against their share of the estate.

2 Unless the deceased expressly instructed otherwise, anything gifted or
granted to his or her issue by way of dowry, endowment or assignment
of assets, debt remission and the like is subject to hotchpot.

Repealed by Art. 92 No 1 of the FA of 4 Oct 1991 on Rural Land Rights, with effect from
1 Jan. 1994 (AS 1993 1410; BBI 1988 I1I 953).

Amended by Art. 92 No 1 of the FA of 4 Oct. 1991 on Rural Land Rights, in force since

1 Jan. 1994 (AS 1993 1410; BB1 1988 III 953).

Amended by Annex 1 No II 3 of the Civil Procedure Code of 19 Dec. 2008, in force since
1Jan. 2011 (AS 2010 1739; BB1 2006 7221).

Repealed by No I 1 of the FA of 6 Oct. 1972, with effect from 15 Feb. 1994

(AS 1973 93; BB1 1970 1 805, 1971 1 737).

Amended by Art. 92 No 1 of the FA of 4 Oct. 1991 on Rural Land Rights, in force since

1 Jan. 1994 (AS 1993 1410; BB1 1988 III 953).

SR 211.412.11

Repealed by Art. 92 No 1 of the FA of 4 Oct 1991 on Rural Land Rights with effect from
1 Jan. 1994 (AS 1993 1410; BB1 1988 III 953).
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Art. 627

IIf a person ceases to be an heir before or after succession, his or her
duty of hotchpot passes to the heirs that replace him or her.

2 The issue of an heir have a duty of hotchpot in respect of advance-
ments made in his or her favour even if those advancements have not
devolved on them.

Art. 628

I' When placing property in hotchpot, the heirs may at their discretion
do so either in kind or by imputing its value, even if the advancements
made in their favour exceed the value of their share of the estate.

2 The above provisions are subject to any contrary instructions issued
by the testator and to the co-heirs’ right to abatement of the advance-
ments.

Art. 629

1 Where advancements to an heir exceed the value of his or her share of
the estate, subject to claims in abatement, the surplus is exempt from
hotchpot if it may be shown that the deceased intended to favour said
heir by such advancements.

2 Exemption from hotchpot is presumed in the case of endowments in
the usual order of magnitude made to the issue on their marriage.

Art. 630

I Hotchpot is calculated according to the value of the advancements on
succession or, where the advanced property has previously been sold,
the sale proceeds obtained.

2 Any expenditure on and damage to the property and the natural pro-
duce derived therefrom must be allowed for among the heirs according
to the rules governing possession.

Art. 631

1 Unless it is shown that the deceased intended otherwise, sums ex-
pended by him or her on the upbringing and education of individual
children are subject to hotchpot only insofar as they exceed the normal
amounts.

2 Children still in education or who suffer from disabilities must be
granted appropriate advance payments on division of the estate.544

544 Amended by No 12 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988
(AS 1986 122 153 Art. 1; BBI 1979 11 1191).
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Art. 632

Customary occasional gifts are not subject to hotchpot.

Art. 633545

Chapter Four: Completion and Effect of Division

Art. 634

I The division of the estate becomes binding on the heirs once the lots
have been formed and received or on conclusion of the contract of di-
vision.

2 In order to be valid, the contract of division must be done in writing.

Art. 635

! In order to be valid, contracts between heirs regarding assignment of
shares of the estate must be done in writing.546

2 If such contracts are concluded by an heir with third parties, they do
not give the latter any right to participate in the division of the estate,
but merely confer a claim on the share allocated to that heir as a result
of the division.

Art. 636

I Contracts concluded without the involvement and authorisation of the
testator between one heir and another or between an heir and a third
party regarding an inheritance that has not yet devolved on the heir are
not binding.

2 Any performance rendered under such contracts may be reclaimed.

Art. 637

1 On completion of the division, the co-heirs are mutually liable for the
estate property as if they were purchasers and vendors.

2 They must mutually warrant the existence of claims allocated to them
in the division and, except in the case of securities with a market price,
are mutually liable as simple guarantors for the debtor’s solvency in the
amount at which such claims were brought into account.

545 Repealed by No I 1 of the FA of 6 Oct. 1972, with effect from 15 Feb. 1994 (AS 1973 93;
BBI11970 1 805, 1971 1737).

546 Amended by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988
(AS 1986 122 153 Art. 1; BBI 1979 11 1191).
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3 Claims under such warranty prescribe one year after the division or
the subsequent date on which the claims fell due.

Art. 638

A contract of division may be challenged in accordance with the provi-
sions governing challenge of contract in general.

Art. 639

! Even after the division of the estate, the heirs remain jointly and sev-
erally liable with their entire property for the debts of the testator to his
or her creditors, providing the latter have not expressly or tacitly agreed
to a division or transfer of such debts.

2 The joint and several liability of the co-heirs prescribes five years after
the division or the subsequent date on which the debt claim fell due.

Art. 640

1 If an heir has paid a debt owed by the deceased that was not allocated
to him or her in the division, or if he or she has paid more of a debt than
he or she has assumed, he or she has right of recourse against the co-
heirs.

2 Recourse is taken first against the person who assumed such debt in
the division.

3 In all other respects, the heirs must bear the debts in proportion to their
shares in the estate, unless otherwise agreed.

Part Four: Property Law
Division One: Ownership
Title Eighteen: General Provisions

Art. 641

I The owner of an object is free to dispose of it as he or she sees fit
within the limits of the law.

2 He or she has the right to reclaim it from anyone withholding it from
him or her and to protect it against any unwarranted interference.

547 Amended by No I of the FA of 4 Oct. 2002 (Article of Basic Principles: Animals), in
force since 1 April 2003 (AS 2003 463; BBI 2002 4164 5806).
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Art. 641548
II. Animals I Animals are not objects.

2 Where no special provisions exist for animals, they are subject to the
provisions governing objects.

Art. 642

B. SCOILC, of 1 The owner of an object also has ownership of all its constituent parts.
ownership

I Constituent 2 A constituent part is anything which, according to local custom, is
parts held to be an essential part of an object and which cannot be detached
without destroying, damaging or altering it.

Art. 643
IL. Natural fruits - 1 The owner of an object also has ownership of its natural fruits.

2 Natural fruits are the periodic produce and revenues customarily de-
rived from an object used according to its purpose.

3 Prior to separation, the natural fruits are an integral part of the object.

Art. 644

IIL Accessories 1 Any disposition affecting an object also applies to its accessories, un-
1. Definition less an exception is made.

2 Accessories are those chattels which, according to local custom or the
clear will of the main object's owner, permanently facilitate the man-
agement, use or preservation of the main object and are auxiliary thereto
by virtue of having been joined to it, adapted to it or otherwise con-
nected with it.

3 If an object is an accessory, it remains so regardless of temporary sep-
aration from the main object.

Art. 645

2. Exclusions Chattels do not qualify as accessories if they are intended for temporary
use or consumption by the possessor of the main object, are not intrin-
sically related to it or are connected with it only for storage, sale or hire
purposes.

548 TInserted by No I of the FA of 4 Oct. 2002 (Article of Basic Principles: Animals), in force
since 1 April 2003 (AS 2003 463; BBI 2002 4164 5806).
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Art. 646

I Co-ownership exists where several persons own a share in an object
which is physically undivided.

2 Unless otherwise stipulated, they are co-owners in equal measure.

3 Each co-owner has the rights and obligations of ownership in respect
of his or her share in the object, and said share may be alienated and
pledged by him or her, or distrained by his or her creditors.

Art. 647549

I The co-owners may agree rules on use and administration that deviate
from the statutory provisions and provide therein that the rules may be
amended with the consent of the majority of all co-owners.550

Ibis Any amendment to the provisions of the use and administration
rules on the allocation of exclusive rights of use also requires the con-
sent of the co-owners who are directly affected.>51

2 Such rules cannot annul or restrict the rights of each co-owner:

1. to request such measures as are necessary to preserve the ob-
ject’s value and serviceability and, where required, to have
these ordered by a court;

2. totake, on his or her own initiative and at the expense of all co-
owners, such measures as are urgently needed to safeguard the
object against imminent or incremental damage.

Art. 6474552

1 Each co-owner may attend to ordinary administration and in particular
carry out repairs, sowing and harvesting, short-term custody and super-
vision, may conclude contracts for such purposes and may exercise the
powers derived from such contracts and from rental, lease, work and
service agreements, including the payment and acceptance of monies
on behalf of all the co-owners.

2 With the consent of the majority of the co-owners, the authority to
carry out administration may be submitted to a different regime, subject
to the statutory provisions governing necessary and urgent measures.

549 Amended by No I of the FA of 19 Dec. 1963, in force since 1 Jan. 1965
(AS 1964 993; BB1 1962 11 1461).

550 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).

551 Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).

552 Inserted by No I of the FA of 19 Dec. 1963, in force since 1 Jan. 1965
(AS 1964 993; BB1 1962 1I 1461).
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4. Major admin-
istrative acts

5. Construction
work

a. Necessary
work

b. Useful work

c. Works to im-
prove appear-
ance or conven-
ience

Art. 6475533

I By the consent of a majority of the co-owners together representing a
majority share in the object, major administrative acts may be carried
out, notably including changes in methods of cultivation or use, conclu-
sion and termination of rental and lease agreements, participation in
land improvements and the appointment of an administrator whose au-
thority extends beyond ordinary administrative acts.

2 The provisions governing necessary construction work are reserved.

Art. 647¢554

Maintenance, reconstruction and renovation work necessary to preserve
the object’s value and serviceability may be carried out with the consent
of the majority of co-owners where such work does not fall under the
authority of each individual co-owner to take ordinary administrative
steps.

Art. 6474555

I Renovations and refurbishments aimed at enhancing the value or im-
proving the object’s profitability or serviceability require the approval
of a majority of the co-owners together representing a majority share in
the object.

2 Alterations which permanently hinder or render unprofitable a co-
owner’s use or exploitation of the object for its existing purpose may
not be carried out without the consent of that co-owner.

3 Where an alteration would require a co-owner to bear unreasonable
costs, in particular because they are disproportionate to the value of his
or her share, the alteration may be carried out without his or her consent
only if the other co-owners assume such part of his or her share of the
costs as exceeds that which he or she may reasonably be expected to
meet.

Art. 647356

I Building works serving merely to embellish the object, improve its
appearance or make its use more comfortable or convenient may only
be carried out with the consent of all the co-owners.

553 Inserted by No I of the FA of 19 Dec. 1963, in force since 1 Jan. 1965
(AS 1964 993; BBI1 1962 11 1461).

554 Inserted by No I of the FA of 19 Dec. 1963, in force since 1 Jan. 1965
(AS 1964 993; BBI 1962 I 1461).

555 Inserted by No I of the FA of 19 Dec. 1963, in force since 1 Jan. 1965
(AS 1964 993; BBI1 1962 11 1461).

556 Inserted by No I of the FA of 19 Dec. 1963, in force since 1 Jan. 1965
(AS 1964 993; BBI1 1962 11 1461).
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2 If such works are commissioned with the consent of the majority of
the co-owners who also represent a majority share in the object, they
may be carried out even against the wishes of a dissenting co-owner
providing they do not permanently impair the latter’s right of use and
enjoyment and the other co-owners compensate him or her for the
merely temporary impairment and assume his or her share of the costs.

Art. 648557

6. Powerof dis- 1 Each co-owner is entitled to represent, use and exploit the object in-

posal over the

object

sofar as is compatible with the rights of the other co-owners.

2 The alienation or encumbrance of the object and the modification of
its designated purpose require the consent of all co-owners, unless they
have unanimously agreed some other arrangement.

3 Where mortgage rights or real burdens apply to co-ownership shares,
the co-owners are not permitted to further encumber the object itself
with such charges.

Art. 649558
7. Costsandex- 1 Except where otherwise provided, the administrative costs, taxes and
CNsSEs .. . . . . .
P other expenses arising from co-ownership or in relation to the object in
co-ownership are borne by the co-owners in proportion to their shares.
2 If a co-owner has borne more than his or her fair share of such costs,
he or she is entitled to compensation from the others to an equivalent
extent.
Art. 6494559
8. Binding nature - The use and administration rules agreed by the co-owners, their admin-
of rules and not- . . .. .
ingintheland  istrative decisions and all relevant court judgments and orders are also
register>%? binding on a co-owner’s legal successor and on any person acquiring a

557

558

559

560

561

right in rem to a co-ownership share.

2 They may be noted next to co-ownership shares of immovable prop-
erty in the land register.56!

Amended by No I of the FA of 19 Dec. 1963, in force since 1 Jan. 1965

(AS 1964 993; BB1 1962 1I 1461).

Amended by No I of the FA of 19 Dec. 1963, in force since 1 Jan. 1965

(AS 1964 993; BB1 1962 11 1461).

Inserted by No I of the FA of 19 Dec. 1963, in force since 1 Jan. 1965

(AS 1964 993; BB1 1962 1I 1461).

Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;

BB12007 5283).

Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;

BB12007 5283).
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Art. 6495562

9. Exclusion I'A co-owner may be excluded from the community of co-owners by
from collective . .
ownership court order if, as a result of his or her conduct or that of persons to whom

a.Co-owners  he or she granted use of the object or for whom he or she is responsible,
his or her duties towards the other co-owners individually or collec-
tively are so seriously violated that continuation of the community of
co-owners becomes unreasonable.

2 Where the community comprises only two co-owners, each has the
right to sue the other; in other cases, unless otherwise agreed, legal ac-
tion against one co-owner must be authorised by a majority of all the
co-owners excluding the person to be sued.

3 If the court rules in favour of excluding the defendant, it shall order
him or her to alienate his or her share and, should he or she fail to do so
within the allowed time limit, shall order it to be sold at public auction
in accordance with the provisions governing the forced sale of land to
the exclusion of the provisions governing dissolution of co-ownership.

Art. 649¢563

H-C § L;‘é?fén?‘“' The provisions goyerning exclusion of co-owners apply mutatis mutan-
dis to usufructuaries and to owners of other rights in rem or personal
rights of use entered under priority notice in the land register in respect
of co-ownership shares.

Art. 650564

10. Dissolution 1 Every co-owner has the right to request the dissolution of the co-own-
a Right tore- o15hiy unless this is excluded by an agreement, by division of the object
quest division N - ) . . .
into condominium units or by the dedication of the object to a perma-
nent purpose.

2 Dissolution may be excluded for a maximum of 50 years by means of
an agreement which, where the object is land, is valid only if done as a
public deed and which may be entered under priority notice in the land
register.565

3 Dissolution may not be requested at an inopportune time.

562 Inserted by No I of the FA of 19 Dec. 1963, in force since 1 Jan. 1965
(AS 1964 993; BBI 1962 I1 1461).
563 Inserted by No I of the FA of 19 Dec. 1963, in force since 1 Jan. 1965
(AS 1964 993; BB1 1962 11 1461).
564 Amended by No I of the FA of 19 Dec. 1963, in force since 1 Jan. 1965
(AS 1964 993; BBI1 1962 11 1461).
565 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BBI1 2007 5283).
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b. Form of parti-
tion

c. Animals kept
as pets

1I. Joint owner-
ship
1. Prerequisites

2. Effect

3. Dissolution

Art. 651

I Dissolution is effected by means of physical division, by private sale
or sale at auction and division of the sale proceeds, or by transfer of the
entire object to one or more co-owners who buy out the others.

2 If the co-owners are unable to agree on the method of dissolution, the
court will order the physical division of the object or, where this is im-
possible without substantially diminishing its value, its sale at public
auction or private auction among the co-owners.

3 Physical division giving rise to unequal shares may entail monetary
payments to balance out the shares.

Art. 6514566

!'In the event of disputes over ownership of animals kept as pets rather
than for investment or commercial purposes, the court will award sole
ownership to whichever party offers the better conditions of animal
welfare in which to keep the animal.

2 The court may order the person to whom ownership of the animal is
awarded to provide appropriate compensation to the other party; the
court determines the amount at its discretion.

3 The court shall take all necessary provisional measures, in particular
in relation to the animal’s care in the interim.

Art. 652

If several persons bound together into a community by legal provision
or contract own an object by virtue of that community, they are joint
owners and the rights of each joint owner attach to the whole object.

Art. 653

I The rights and obligations of the joint owners are determined by the
rules governing their legal or contractual community.

2 Unless otherwise provided, the unanimous decision of all the joint
owners is required in order to exercise ownership rights and in particu-
lar to dispose of the object in any way.

3 For the duration of the community, the right to divide the object or
make dispositions relating to a fraction of it is excluded.

Art. 654

I Dissolution occurs when the object is alienated or the community is
terminated.

566 Inserted by No I of the FA of 4 Oct. 2002 (Article of Basic Principles: Animals), in force
since 1 April 2003 (AS 2003 463; BB1 2002 4164 5806).
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2 Unless otherwise provided, division of the object is effected according
to the provisions governing co-ownership.

Art. 6544567

1L Jointowner-  The dissolution of joint ownership of agricultural enterprises and agri-

fﬂ:ﬁf;ﬁfﬁ&s cultural land is governed by the Federal Act of 4 October 1991568 on
and land Rural Land Rights.

ter

Title Nineteen: Land Ownership

Chapter One: Object, Acquisition and Loss of Land
Ownership

Art. 655569

A. Subjectmat- 1 The object of land ownership is all immovable property.

L. Immovable 2 Within the meaning of this Code, immovable property includes:

property>70
1. parcels of land and the buildings thereon;
2. distinct and permanent rights recorded in the land register;
3. mines;
4. co-ownership shares in immovable property.
3 An easement relating to immovable property may be recorded in the
land register as an independent and permanent right if it:
1. is not created in favour of a benefited property nor exclusively
for a specific person; and
2. s established for at least 30 years or for an unlimited period.>7!
Art. 65540572
1L Dell?tendem I' A parcel of land may be linked to another parcel of land such that the
propery owner of the main parcel of land is also the owner of the attached parcel
567

568

569

570

571

572

Inserted by Art. 92 No 1 of the FA of 4 Oct. 1991 on Rural Land Rights, in force since
1 Jan. 1994 (AS 1993 1410; BB1 1988 III 953).

SR 211.412.11

Amended by No I of the FA of 19 Dec. 1963, in force since 1 Jan. 1965

(AS 1964 993; BB1 1962 11 1461).

Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;

BB12007 5283).

Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;

BB12007 5283).

Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;

BB12007 5283).
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B. Acquisition
1. Registration

II. Types of ac-
quisition
1. Transfer

2. Appropriation

3. Formation of
new land

196 /360

of land. The attached parcel shares the same legal destiny as the main
parcel and may not be alienated, pledged or encumbered separately.

2 If the parcels are linked for a permanent purpose, the statutory right
of pre-emption of the co-owners and the right to demand dissolution
may not be claimed.

Art. 656

I The acquisition of land ownership must be recorded in the land regis-
ter.

2 In the case of appropriation, inheritance, compulsory purchase, debt
enforcement or court judgment, the acquirer becomes the owner even
before registration in the land register but obtains the power of disposal
over the immovable property only once he or she has been recorded as
the owner in the land register.

Art. 657

I In order to be binding, a contract to transfer land ownership must be
executed as a public deed.

2 Testamentary disposition and marital contracts require the forms pre-
scribed by the law of succession and marital property law.

Art. 658

I Immovable property recorded in the land register may be appropriated
only if the register establishes that it has no owner.

2 Appropriation of land not recorded in the land register is subject to the
provisions governing ownerless objects.

Art. 659

! If new exploitable land is formed from previously ownerless land as a
result of alluvion, filling or ground displacement, changes in the course
or level of public waters or in some other manner, such land belongs to
the canton in which it lies.

2 The cantons are free to allocate such land to owners of adjoining land.

3 If a person can show that parts of ground have become detached from
his or her property, he or she is entitled to take them back within an
appropriate period.
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Art. 660

4.Ground dis- 1 Ground displacement from one parcel of land to another does not alter

lacement .
P the boundaries of the parcels.
a. In general573

2 Earth and other objects moving from one parcel to the other in the
process are subject to the provisions governing driftage or the joining
and mixing of chattels.

Art. 660a574

b-mCumSha;;tlace I The general principle whereby ground displacement does not alter
et P land boundaries does not apply to areas designated by the cantons as

being in permanent danger of ground displacement.

2 When designating such areas, due consideration shall be given to the
characteristics of the land in question.

3 Where a parcel of land forms part of such an area, this fact must be
notified in an appropriate manner to the interested parties and recorded
in the land register.

Art. 6606575

c.Redrawingof 1 Jf a land boundary is rendered impractical by ground displacement,
boundaries .
any affected landowner may request that it be redrawn.

2 Any loss or gain in value shall be balanced out.

Art. 661

5. Adverse pos-  'Where a person has been wrongly recorded in the land register as the
session . . .

a. Ordinary ad-  OWDET of 1mm0vable property, h}s or her oyvnershlp may no 19nger .be
verse possession  challenged if he or she has been in possession of it in good faith, unin-

terruptedly and without challenge for ten years.

Art. 662

b. Extraordinary 1 Where a person has been in possession of immovable property not

adverse posses- . . . .

sion recorded in the land register uninterruptedly and without challenge for
30 years as if it were his or her property, he or she has the right to be

registered as the owner.

573 Amended by No I of the FA of 4 Oct. 1991 on the Partial Revision of the Civil Code (Im-
movable Property Law) and of the Code of Obligations (Purchase of Land), in force since
1 Jan. 1994 (AS 1993 1404; BB1 1988 III 953).

574 Inserted by No I of the FA of 4 Oct. 1991 on the Partial Revision of the Civil Code (Im-
movable Property Law) and of the Code of Obligations (Purchase of Land), in force since
1 Jan. 1994 (AS 1993 1404; BB1 1988 III 953).

575 TInserted by No I of the FA of 4 Oct. 1991 on the Partial Revision of the Civil Code (Im-
movable Property Law) and of the Code of Obligations (Purchase of Land), in force since
1 Jan. 1994 (AS 1993 1404; BB1 1988 III 953).
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c. Time limits

6. Ownerless and
public objects

III. Right to reg-
istration

C. Loss

2 The same right applies on the same conditions to a person in posses-
sion of immovable property whose owner is not evident from the land
register or who was declared dead or presumed dead at the beginning
of the 30-year adverse possession period.

3 However, such registration may be made only by court order on expiry
of a publicly notified period for objections, provided no such objections
have been raised or those raised have been dismissed.

Art. 663

The rules for computing, interrupting and suspending adverse posses-
sion time limits are determined mutatis mutandis by the provisions gov-
erning prescription of debt claims.

Art. 664

I Ownerless and public objects are subject to the sovereignty of the can-
ton on whose territory they are situated.

2 No rights of private ownership apply to public waters or to land not
suitable for cultivation, such as rocks and scree, firn and glaciers, or to
springs rising therefrom, unless proof to the contrary is produced.

3 The cantons shall enact the provisions required to govern the appro-
priation of ownerless land, exploitation and common use of public ob-
jects such as roads, town and village squares, waterways and riverbeds.

Art. 665

I By virtue of acquisition, the acquirer gains a personal claim against
the owner to be recorded in the land register and, should the owner re-
fuse, the right to have ownership awarded by court order.

2 In the case of appropriation, inheritance, compulsory purchase, debt
enforcement or court judgment, the acquirer may obtain such registra-
tion on his or her own initiative.

3 Changes to land ownership occurring by operation of law as a result
of marital community of property or the dissolution thereof shall be rec-
orded in the land register at the request of either spouse.576

Art. 666

I Land ownership is extinguished on deletion of the land register entry
and on complete loss of the immovable property.

576 Amended by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988 (AS 1986 122
153 Art. 1; BBI 1979 11 1191).
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D. Judicial
measures

1. Where the
owner cannot be
found

II. In the absence
of the required
management
bodies

A. Substance
1. Scope

2 In the case of compulsory purchase, the time at which the loss occurs
is determined according to federal and cantonal compulsory purchase
law.

Art. 6664577

LIf the owner recorded in the land register cannot be identified, if his
or her address is unknown or if the name or address of one or more of
his or her heirs is unknown, the court may on application order the re-
quired measures.

2 The court may in particular appoint a representative. On application,
it shall stipulate the extent of the powers of representation. Unless it
stipulates otherwise, such powers shall be limited to measures to main-
tain the property.

3 The following may apply for measures to be ordered:
1. any person with a legitimate interest;

2. the land register office at the location of the immovable prop-
erty.

4 The ordering of measures does not interrupt the period required to ob-
tain extraordinary adverse possession.

Art. 6665578

If a legal entity or other rights holder that is recorded in the land register
as the owner no longer has the required management bodies, and person
with a legitimate interest or the land register office at the location of the
immovable property may apply to the court for the required measures
relating to the immovable property to be ordered.

Chapter Two:
Substance and Limitation of Land Ownership

Art. 667

I Land ownership extends upwards into the air and downwards into the
ground to the extent determined by the owner’s legitimate interest in
exercising his or her ownership rights.

577 TInserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637; BB1 2007

5283).

578 Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637; BB1 2007

5283).
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1I. Boundaries

1. Type of
boundary

2. Duty to estab-
lish boundaries

3. Co-ownership
of boundary
markers

I1I. Buildings on
the parcel of land
1. Land and
building materi-
als

a. Ownership

b. Compensation

2 Within the limits prescribed by law, it includes all buildings and plants
as well as springs.

Art. 668

I Land boundaries are established by the land register plans and by
boundary markings on the land itself.

2 In the event of discrepancy between the existing land register plans
and the boundary markings, the land register plans are presumed cor-
rect.

3 The foregoing presumption does not apply to areas designated by the
canton as being in permanent danger of ground displacement.579

Art. 669

Every landowner is obliged, at the request of his or her neighbour, to
co-operate in establishing the boundary where it is unclear, whether by
amendment of the land register plans or by affixing boundary markers.

Art. 670

Where boundaries are marked by features such as walls, hedges and
fences, such features are presumed to be jointly owned by the two
neighbouring landowners.

Art. 671

I Where a person uses materials belonging to another in building work
on his or her own land or materials of his or her own on land belonging
to another, such materials become an integral part of the parcel of land.

2 However, where such materials are used against the will of their
owner, the latter is entitled to demand that the materials be removed and
returned to him or her at the landowner’s expense to the extent this is
possible without causing disproportionate damage.

3 On the same condition, where the materials were used against the will
of the landowner, the latter may demand that they be removed from his
or her land at the expense of the builder.

Art. 672

I Where the materials are not removed from the land, the landowner
must provide appropriate compensation for the cost of the materials.

579 Inserted by No I of the FA of 4 Oct. 1991 on the Partial Revision of the Civil Code (Im-
movable Property Law) and of the Code of Obligations (Purchase of Land), in force since
1 Jan. 1994 (AS 1993 1404; BBI1 1988 111 953).
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c. Assignment of
land ownership

2. Encroaching
buildings

3. Building right

4. Pipes, cables,
conduits

2 Where the landowner on whose land the building work was carried
out acted in bad faith, the court may award full damages.

3 Where the owner of the materials used in the building work acted in
bad faith, the damages awarded may not exceed the minimum value of
the building work to the landowner.

Art. 673

Where the value of the building plainly exceeds the value of the land,
the party acting in good faith may request that ownership of both build-
ing and land be assigned to the owner of the materials in exchange for
appropriate compensation.

Art. 674

! Buildings and other structures encroaching from one parcel of land
onto another remain part of the parcel from which they originate,
providing their owner has a right in rem to their existence.

2 The right to encroach on neighbouring land may be recorded as an
easement in the land register.

3 If an injured party fails to object in timely manner to an unauthorised
encroachment, despite being aware of it, where justified in the circum-
stances the builder of the encroaching structure, provided he or she
acted in good faith, may be granted ownership of the encroaching part
thereof or of the land below it in exchange for appropriate compensa-
tion.

Art. 675

I Buildings and other structures that are dug into or built onto land be-
longing to another person or otherwise permanently connected with that
parcel of land on or below its surface may have a separate owner pro-
vided their existence is recorded as an easement in the land register.

2 The creation of rights to buildings in respect of individual storeys of
a building is not permitted.

Art. 676

! Pipes, cables and conduits for water, gas, electricity and the like lo-
cated outside the parcel of land which they serve are, except where oth-
erwise regulated, the property of the utility plant from which they come
or to which they lead.580

580 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).
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5. Movable
structures

IV. Plants grown
on the parcel of
land

V. Landowner’s
liability

1. Acts in excess
of ownership
rights584

2 Where the provisions of the law of neighbours do not apply, the en-
cumbrance of parcels of land by rights in rem relating to such pipes,
cables and conduits belonging to another person is established by way
of easement.

3 If the pipe, cable or conduit is visible, the easement is created when
the pipe, cable or conduit is laid. In other cases, it is created by entry in
the land register.58!

Art. 677

! Sheds, huts, shacks, cabins and the like retain their separate owner if
they are constructed on land belonging to another person without the
intention of becoming a permanent fixture.

2 Their existence is not recorded in the land register.

Art. 678

I Where a person uses another person’s plants on his or her own land or
his or her own plants on another person’s land, the same rights and ob-
ligations arise as for the use of building materials or for movable struc-
tures.

2 An easement corresponding to a building right may be created in re-
spect of individual plants and plantations for a minimum of ten and a
maximum of 100 years.582

3 The servient owner may request the termination of the easement be-
fore the end of the agreed duration in the event of the termination of a
lease agreement concluded between him or her and the easement bene-
ficiary concerning the use of the land. The court shall determine the
financial consequences taking due account of all the circumstances.583

Art. 679

! Where a person incurs or is at risk of damage because a landowner
acts in excess of his or her ownership rights, he or she may sue for
abatement of the damage or for protection against any imminent dam-
age and for damages.

581 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637,
BBI 2007 5283).

582 Amended by No I of the FA of 20 June 2003, in force since 1 Jan. 2004
(AS 2003 4121; BB12002 4721).

583 Inserted by No I of the FA of 20 June 2003, in force since 1 Jan. 2004
(AS 2003 4121; BB1 2002 4721).

584 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).
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2. Lawful man-
agement of the
land

B. Limitations
1. In general

II. Restrictions
on alienation;
statutory right of
pre-emption

1. General prin-
ciples

2 Where a building or installation deprives a neighbouring parcel of
land of certain properties, the aforementioned rights apply only if the
regulations that applied at the time the building or installation was con-
structed were not complied with.585

Art. 67945836

Where a landowner temporarily causes excessive and unavoidable dis-
advantages to a neighbour while managing his or her parcel of land law-
fully, in particular by building and thus causes damage, the neighbour
may only claim damages from the landowner.

Art. 680

1 Statutory restrictions on ownership exist irrespective of whether they
are recorded in the land register.

2 Any lifting or modification thereof by agreement is invalid unless ex-
ecuted in the form of a public deed and recorded in the land register.

3 Public law restrictions on ownership may not be revoked or modified.

Art. 681587

I Statutory rights of pre-emption may also be exercised in the case of
compulsory sale at auction, but only at the auction itself and on the con-
ditions that apply to a sale to the highest bidder; in other respects statu-
tory rights of pre-emption may be exercised subject to the conditions
that apply to contractual rights of pre-emption.

2 The right of pre-emption becomes void if the land is sold to a person
with a right of pre-emption of equal or higher rank.

3 Statutory rights of pre-emption may neither be inherited nor assigned.
They take precedence over contractual rights of pre-emption.

585 Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).

586 Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).

587 Amended by No I of the FA of 4 Oct. 1991 on the Partial Revision of the Civil Code (Im-
movable Property Law) and of the Code of Obligations (Purchase of Land), in force since
1 Jan. 1994 (AS 1993 1404; BB1 1988 III 953).
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Art. 6814588

2. Exercise I Where a purchase agreement is concluded, the vendor must notify per-
sons with a right of pre-emption of the terms thereof.

2 If a person wishes to exercise his or her right of pre-emption, he or she
must assert it within three months of learning of the conclusion and
terms of the purchase agreement. Such a right may no longer be exer-
cised once two years have elapsed since the entry of the new owner in
the land register.

3 During that time a person may exercise a right of pre-emption against
any owner of the land.

Art. 6815589

3. Modification, 1 An agreement excluding or modifying a statutory right of pre-emption

waiver is valid only if executed in the form of a public deed. It may be entered
under priority notice in the land register provided the right of pre-emp-
tion is held by the current owner of another parcel of land.

2 The beneficiary may waive his or her statutory right of pre-emption in
writing once the event that triggers it has occurred.

Art. 68259

4.In respest of 1 Co-owners have a right of pre-emption against any person acquiring a
Co-ownersni; . . . .
and building share who is not a co-owner. If several co-owners exercise their right

rightss9l of pre-emption, the share is allocated to them in proportion to their ex-
isting shares.>92

588 Inserted by No I of the FA of 4 Oct. 1991 on the Partial Revision of the Civil Code (Im-
movable Property Law) and of the Code of Obligations (Purchase of Land), in force since
1 Jan. 1994 (AS 1993 1404; BBI 1988 111 953).

589 TInserted by No I of the FA of 4 Oct. 1991 on the Partial Revision of the Civil Code (Im-
movable Property Law) and of the Code of Obligations (Purchase of Land), in force since
1 Jan. 1994 (AS 1993 1404; BBI 1988 111 953).

590 Amended by No I of the FA of 19 Dec. 1963, in force since 1 Jan. 1965
(AS 1964 993; BB1 1962 11 1461).

591 Amended by No I of the FA of 4 Oct. 1991 on the Partial Revision of the Civil Code (Im-
movable Property Law) and of the Code of Obligations (Purchase of Land), in force since
1 Jan. 1994 (AS 1993 1404; BB1 1988 I1I 953).

592 Amended by No I of the FA of 4 Oct. 1991 on the Partial Revision of the Civil Code (Im-
movable Property Law) and of the Code of Obligations (Purchase of Land), in force since
1 Jan. 1994 (AS 1993 1404; BB1 1988 I1I 953).
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2 The owner of a parcel of land encumbered with a distinct and perma-
nent building right shall also have a right of pre-emption in respect of
that right over anyone wishing to acquire it, and the holder of the right
has a right of pre-emption in respect of the parcel of land it encumbers,
providing the land is used in the exercise of his or her right.

3,593

Art. 6824594

5. Ritghl Olfvr;re- ~ Rights of pre-emption of agricultural enterprises and agricultural land
e are also governed by the Federal Act of 4 October 1991595 on Rural land

Rights.

Art. 68359

Art. 684
1L %:LW of 1 In exercising their ownership rights, including in particular the right
nel,; ours . . . .
N ng cess detri. L0 TUN @ business on his or her land, landowners are obliged to refrain
ment>%7 from any excess detrimental to neighbouring properties.

2 In particular all harmful effects that are not justified by the location
and character of the land or by local custom such as air pollution emis-
sions of noxious vapours, noise, vibrations, radiation or the deprivation
of sunlight or daylight are prohibited.598

Art. 685

2. Excavation 1 When carrying out excavation or construction work, the owner is not

and construction

permitted to damage the adjoining properties by causing their terrain to

a. Rule
shift, exposing it to the risk of shifting or by weakening existing struc-
tures.
2 Buildings which contravene the provisions of the law of neighbours
are subject to the provisions governing encroaching buildings.

593

594

595

596

597

598

Repealed by No I of the FA of 4 Oct. 1991 on the Partial Revision of the Civil Code (Im-
movable Property Law) and of the Code of Obligations (Purchase of Land), with effect
from 1 Jan. 1994 (AS 1993 1404; BB1 1988 III 953).

Inserted by Art. 92 No 1 of the FA of 4 Oct. 1991 on Rural Land Rights, in force since

1 Jan. 1994 (AS 1993 1410; BB1 1988 III 953).

SR 211.412.11

Repealed by No I of the FA of 4 Oct. 1991 on the Partial Revision of the Civil Code (Im-
movable Property Law) and of the Code of Obligations (Purchase of Land), with effect
from 1 Jan. 1994 (AS 1993 1404; BB1 1988 III 953).

Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;

BB12007 5283).

Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;

BB12007 5283).
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b. Cantonal regu-

lations

3. Plants
a. Rule

b. Cantonal regu-

lations

4. Flowing wa-
ters

5. Drainage

206 /360

Art. 686

I The cantons may set minimum separation distances to be observed in
excavation and construction works.

2 They have the right to issue further building regulations.

Art. 687

I Overhanging branches and roots encroaching beyond the boundary
may be severed and kept by the neighbour if they are damaging his or
her property and have not been removed within a reasonable time fol-
lowing his or her complaint in relation thereto.

2 If a landowner tolerates branches overhanging cultivated or developed
land, he or she is entitled to the fruit that grows on them.

3 These provisions do not apply to adjoining parcels of woodland.

Art. 688

The cantons are authorised to set minimum separation distances for
plantations depending on the type of land and plants involved or to
oblige the landowner to permit the overhanging branches or encroach-
ing roots of fruit trees and to regulate or annul his or her right to take
the fruit from such branches.

Art. 689

1 Every landowner is obliged to receive the waters flowing naturally
from a higher-lying parcel of land, such as rain water, melting snow and
water from unchannelled springs.

2 No person may alter the natural course of flow to his or her neigh-
bour’s damage.

3 Water flowing to a lower-lying parcel of land and required by that
property may be withheld only to the extent that such water is indispen-
sable to the higher-lying parcel of land.

Art. 690

I Where a higher-lying parcel of land is drained, the owner of lower-
lying parcel of land is obliged to receive such water as previously
flowed naturally onto his or her land without being entitled to compen-
sation.

2 If he or she suffers damage as a result of drainage channels, he or she
may require the owner of the higher-lying parcel of land to continue
such channels through the lower-lying parcel of land at the latter’s ex-
pense.
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Art. 691

6. Pipes, cables, 1 Every landowner is obliged to permit water conduits, drainage pipes,
conduits . .
gas pipes and the like and subterranean or overhead cables to traverse
his or her land in exchange for full compensation, to the extent that such
works would be impossible or prohibitively expensive if they did not
traverse his or her land.5%9

a. Duty to permit

2 The right for pipes, cables and conduits to traverse an adjoining parcel
of land may not be claimed on the basis of the law of neighbours in
cases subject to compulsory purchase under cantonal or federal law.

3 At the request of the dominant or the servient owner, such rights shall
be recorded in the land register as an easement at the expense of the
dominant owner. The right for pipes, cables and conduits to traverse an
adjoining parcel of land may be cited in opposition to a person acquiring
a parcel of land in good faith, even if it is not registered.600

Art. 692

3; S?flegua[rdinfg I The servient owner is entitled to just and equitable consideration of
€ 1nterests o . .
the servient land-  DiS OF her own interests.

owner . . . .
" 2 Where justified by extraordinary circumstances, he or she may request

that the piece of the land above which overhead pipes, cables and con-
duits are to be routed together with a reasonable portion of the surround-
ing land be purchased from him or her at its full value.

Art. 693

c. Change of cir- 1 Tf circumstances change, the servient owner may request that the route
cumstances . . . . .
of the pipe, cable or conduit be altered in accordance with his or her
interests.

2 The costs of such re-routing are normally borne by the owner of the
dominant property.

3 However, where justified by special circumstances, an appropriate
portion of the costs may be charged to the servient owner.

Art. 694
7. Rights of way 1 Where a landowner does not have adequate access from his or her land
a. Necessary to a public thoroughfare, he or she has the right to require his or her

right of way A N > A
neighbours to grant him or her the necessary right of way in exchange

for full compensation.

599 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).

600  Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).
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b. Other rights of
way

c. Notation in the
land register

8. Enclosure

9. Duty to main-
tain

IV. Right of ac-
cess and to ward
off danger

1. Access

208 /360

2 This right is in the first place exercised against the neighbour who, in
the light of existing ownership and access circumstances, may most rea-
sonably be expected to grant such right of way, and secondly in respect
of the neighbour for whom it is least damaging.

3 When determining the route of a right of way, the interests of both
parties must be taken into consideration.

Art. 695

The cantons reserve the right to enact more detailed provisions which
govern the landowner’s right to enter neighbouring land for the pur-
poses of managing his or her own land or carrying out repairs or build-
ing works and which regulate rights of way for the purpose of tillage,
watering cattle, transit over fallow ground or in the dead season, transit
for timber gathering, and the like.

Art. 696

I Rights of way established directly by law exist without need for reg-
istration.

2 However, if permanent they are noted in the land register.

Art. 697

1 The costs of enclosing a parcel of land are borne by its owner, subject
to the provisions governing co-ownership of boundary markers.

2 Cantonal law may enact provisions governing the duty to enclose and
the manner of enclosure.

Art. 698

The costs of any structures required for the exercise of rights under the
law of neighbours are borne by the landowners in proportion to their
interests.

Art. 699

I' Any person has the right to enter woodlands and meadows and to
gather wild berries, fungi and the like to the extent permitted by local
custom except where the competent authority enacts specific limited
injunctions in the interests of conservation.

2 Cantonal law may enact more detailed regulations on access to land
owned by others for the purposes of hunting and fishing.
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2. Retrieval of
driftage and the
like

3. Trespass to
ward off danger
or damage

V. Public law re-
strictions on
ownership

1. In general

2. Land improve-
ments

Art. 700

IIf objects are carried onto another parcel of land by water, wind, ava-
lanche or other force of nature or by chance event, or if animals such as
livestock, swarms of bees, poultry and fish stray onto his or her prop-
erty, the landowner must grant the rightful owner access to his or her
land to search for and retrieve them.

2 The landowner is entitled to claim damages for any damage caused
and to that end has a special lien as to such objects and animals.

Art. 701

LIf a person is able to ward off imminent damage or present danger
from himself or herself or others only by trespassing on land belonging
to another, the latter is obliged to tolerate such trespass to the extent that
such danger or damage would be considerably greater than the detri-
ment caused by the trespass.

2 Appropriate compensation is owed for any resultant damage.

Art. 702

The Confederation, cantons and communes reserve the right to impose
restrictions on ownership that are in the public interest, and in particular
that relate to building, fire and health regulations, forestry and road ser-
vices, towpaths, erection of boundary markings and triangulation pil-
lars, land improvements, fragmentation of landholdings, consolidation
of agricultural land and building land, conservation of antiquities and
natural monuments, preservation of areas of natural beauty and scenic
vantage points and protection of mineral springs.

Art. 703001

I Where it is possible to carry out land improvements, such as water-
course modifications, drainage, irrigation, reforestation, path-building,
land consolidation procedures and the like, only by collective endeav-
our and such endeavour has been approved by the majority of the land-
owners owning more than half of the land involved, the other landown-
ers are obliged to participate. Landowners who choose not to participate
in the decision-making process are deemed to consent. Participation is
recorded in the land register.

2 The cantons regulate the procedure. In particular, they must issue de-
tailed rules on consolidation of landholdings.

3 Cantonal legislation may further facilitate the realisation of such land
improvements and may declare that the corresponding provisions also

601 Amended by Art. 121 of the Agriculture Act of 3 oct. 1951, in force since 1 Jan. 1954
(AS 1953 1073; BB1 1951 1 130).
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C. Rights to
springs and wells

1. Spring owner-
ship and spring
rights

11. Diversion of
springs

III. Cutting off
springs
1. Damages

2. Restoration

IV. Community
of spring owners

apply to building land and to areas designated as being in permanent
danger of ground displacement.602

Art. 704

! Springs are an integral part of the land and their ownership may be
acquired only through ownership of the land from which they rise.

2 Rights to spring water on land owned by others are established as ease-
ments by entry in the land register.

3 Groundwater is deemed equivalent to springs.

Art. 705

I Cantonal law may regulate, restrict or prohibit the diversion of spring
waters to safeguard the public interest.

2 In the event of conflict between cantons, the final decision rests with
the Federal Council.

Art. 706

1 ' Where springs and wells that enjoy considerable use or whose waters
are collected for further use are cut off, diminished or contaminated by
building works, installations or other measures to the detriment of their
owners or rightful users, such persons are entitled to claim damages.

2 Where the damage was done neither intentionally nor through negli-
gence, or the injured parties are themselves at fault, the court determines
the amount and manner of compensation at its discretion.

Art. 707

1 If springs and wells that are indispensable for the exploitation or hab-
itation of a parcel of land or for the supply of drinking water are cut off
or contaminated, those affected have the right to demand that the status
quo ante be restored where at all possible.

2 In other cases restoration of the status quo ante may be demanded only
where this is justified by special circumstances.

Art. 708

I Where springs located near to each other and belonging to different
owners form a group rising from a common catchment basin, each of
the owners may request that the springs be collectively captured and

602 Amended by No I of the FA of 4 Oct. 1991 on the Partial Revision of the Civil Code (Im-
movable Property Law) and of the Code of Obligations (Purchase of Land), in force since
1 Jan. 1994 (AS 1993 1404; BBI 1988 III 953).
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V. Use of
springs

VL Right to use
an essential wa-
ter source

VII. Duty to
cede

1. Water sources

2. Land

channelled to the rightful users in proportion to the existing volume of
flow.

2 The costs of the common installations are borne by the rightful users
in proportion to their respective interests.

3 If one user opposes the request, each user has the right to capture and
divert his or her own spring in the normal manner, even if the volume
of flow of the other springs is thereby diminished, and is liable to pay
compensation only to the extent that his or her own spring is augmented
by the new works.

Art. 709

The cantons have the right to determine the extent to which privately
owned springs, wells and streams may also be used by neighbours and
other persons for drawing water, watering livestock and the like.

Art. 710

L If a parcel of land lacks the water required for domestic and farming
requirements and if such water cannot be obtained from anywhere else
except at an entirely disproportionate cost and effort, the owner may
request that a neighbour able to spare such water without suffering hard-
ship allow him or her a share of the latter’s spring or well to him or her
in exchange for full compensation.

2 When determining which water source is thus affected, the interests
of the person required to supply the water are the primary consideration.

3 Where circumstances change, a modification of the arrangement in
place may be requested.

Art. 711

I Where landowners make no use of springs, wells or streams, or make
very little use thereof in comparison with their potential utility, they
may be required to cede them in exchange for full compensation for
supplying drinking water, fire hydrants or other uses in the public inter-
est.

2 Such compensation may take the form of water supplied from the new
installation.

Art. 712

Owners of drinking water utilities have the right to expropriate the land
surrounding their springs to the extent necessary to protect them from
contamination.
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A. Definition
and object
1. Definition

II. Object

III. Power of dis-
posal

Chapter Three:03 Condominium

Art. 712a

I Condominium is a form of co-ownership of immovable property that
gives the co-owner the exclusive right to make sole use of specific parts
of a building thereon and design the interior of such parts.

2 Each condominium owner is free to manage, use and design the struc-
ture of his or her own parts of the building as he or she wishes but must
not obstruct any other condominium owners in the exercise of their own
rights or in any way damage the common parts of the building, fittings
and installations or impair their functional effectiveness or appearance.

3 Each condominium owner is obliged to maintain his or her parts of
the building in the manner required to preserve the sound condition and
good appearance of the building as a whole.

Art. 712)

I The object of the exclusive right may be individual storeys or parts of
a storey which must be self-contained with their own access and used
either as dwellings or as self-contained units of rooms used for business
or other purposes, although separate ancillary rooms are allowed.

2 The condominium owner may not be granted an exclusive right to the
following:

1.  the land on which the building stands and the building right by
virtue of which it is constructed;

2. the parts of the building that are vital to the soundness, structure
and stability of the building as a whole or of the units of other
condominium owners or that determine the outward form and
appearance of the building;

3. the fittings and installations that also serve the other condomin-
ium owners in the use of their units.

3 The deed of constitution or a subsequent agreement among the con-
dominium owners executed in the same form may stipulate that other
parts of the building are common property, failing which they are pre-
sumed to be the object of a exclusive right.

Art. 712¢

I Condominium owners do not by law have first right of refusal in re-
spect of a third party acquiring a share, but such right may be stipulated

603 TInserted by No II of the FA of 19 Dec. 1963, in force since 1 Jan. 1965
(AS 1964 993; BB1 1962 11 1461).
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B. Creation and
extinction

1. Deed of con-
stitution

II. Layout of the
condominium
units and shares
in the prop-
enyéosp P

in the deed of constitution or by subsequent agreement and entered un-
der priority notice in the land register.

2 Similarly, it may be stipulated that the alienation, encumbrance with
usufruct or right of residence or letting of a unit is valid only if the other
co-owners do not object by resolution made within 14 days of receiving
notice of such transaction.

3 The objection is ineffective if made without good cause.604

Art. 712d
I Condominium is constituted by entry in the land register.
2 Such entry may be requested:

1. on the basis of an agreement between the condominium owners
to constitute their shares as condominium;

2. on the basis of a declaration by the owner of the property or the
holder of a distinct and permanent building right to form shares
in co-ownership and to constitute the same as condominium.

3 In order to be valid, the constitution of condominium must be exe-
cuted in the form of a public deed or, where provided for in a testamen-
tary disposition or in a contract of division of estate, in the form pre-
scribed by the law of succession.

Art. 712¢

I The deed of constitution must specify the manner in which the prop-
erty is divided into condominium units and define the share that each
unit represents of the value of the property or of the building right ex-
pressed as fractions with a common denominator.606

2 Alteration of the size of a share requires the consent of all directly
involved parties and the approval of the assembly of condominium
owners; however, each condominium owner is entitled to seek rectifi-
cation if his or her share has been defined incorrectly in error or is no
longer accurate owing to structural modifications to the building or its
surroundings.

604 Amended by Annex 1 No 11 3 of the Civil Procedure Code of 19 Dec. 2008, in force since
1 Jan. 2011 (AS 2010 1739; BB12006 7221).

605 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).

606 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).
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III. Extinction

C. Administra-
tion and use

1. Applicable
provisions

Art. 712

I Condominium is extinguished on the loss of the property or the build-
ing right and its deletion from the land register.

2 Such deletion may be requested in accordance with a termination
agreement or by a single condominium owner holding all the shares,
but it requires the consent of all persons with rights in rem to the indi-
vidual units which cannot be transferred to the property as a whole with-
out detriment.

3 Any condominium owner may request termination of the condomin-
ium where:

1. more than half the value of the building has been destroyed and
reconstruction would impose an onerous burden on him; or

2.  the building has been divided into condominium units for more
than 50 years and can no longer be used in accordance with the
regulations due to its poor structural condition.607

4 Condominium owners wishing to maintain the condominium may pre-
vent such termination by buying out the others.608

Art. 712g

I The provisions governing co-ownership regulate the authority to take
administrative action and instruct construction work.

2 Except where such provisions are mandatory, they may be replaced
by others set out in the deed of constitution or adopted by unanimous
resolution of the assembly of condominium owners.

3 Moreover, each condominium owner is entitled to request that a set of
rules governing administration and use be drawn up and noted in the
land register, such rules being binding once accepted by resolution
passed by a majority of the condominium owners who together repre-
sent more than one-half of the property and being subject to amendment
by the same majority even if included in the deed of constitution.

4 Any amendment to the allocation of exclusive rights of use in accord-
ance with the regulations shall also require the consent of the condo-
minium owners directly affected.609

607 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BBI12007 5283).

608 Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BBI12007 5283).

609 Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BBI12007 5283).

214 /360



Swiss Civil Code 210

1I. Communal
charges and
costs

1. Definition and
distribution

2. Liability for
cost contribu-
tions

a. Statutory lien

b. Special lien

III. Commu-
nity’s capacity to
act

Art. 712h

I The condominium owners bear the charges in relation to the commu-
nal parts of the property and the costs of joint administration in propor-
tion to the value of their shares.

2 In particular, such charges and costs include:

1. regular maintenance, repairs and renovations of the communal
parts of the parcel of land and the building and shared fittings
and installations;

2. administration, including remuneration of the administrator;
public duties and taxes imposed collectively on the co-owners;

interest and capital repayments to lenders to whom the property
is pledged or to whom the condominium owners are jointly and
severally liable.

3 Where specific parts of the building, fittings or installations are of lit-
tle or no benefit to certain condominium owners, the allocation of
shared costs must take this into account.

Art. 712}

I The community of condominium owners is entitled to establish a lien
on each condominium owner’s unit as security for his or her portion of
the shared costs over the previous three years.

2 Registration of the lien may be requested by the administrator or,
where no administrator has been appointed, by any condominium
owner so authorised by majority resolution or court order and by any
person for whom the claim for shared costs has been distrained.

3 In other respects, the provisions governing the establishment of a
building contractor’s lien apply mutatis mutandis.

Art. 712k

The community of condominium owners has the same special lien that
a lessor would have on the chattels located in the condominium owner’s
unit as security for shared costs over the previous three years.

Art. 712/

I The community of condominium owners acquires under its own name
the revenue derived from its administrative activities, including in par-
ticular contributions from the individual condominium owners and the
resultant funds, such as the renovation fund.
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D. Organisation
1. Assembly of
condominium
owners

1. Competence
and legal status

2. Convening
and chairing
meetings

3. Voting rights

2 The community of condominium owners may sue and collect debts in
its own name and may be sued or subjected to debt enforcement pro-
ceedings.610

Art. 712m

! In addition to those rights stipulated in other provisions, the assembly
of condominium owners has the following rights in particular:

1. to decide on all administrative matters outside the administra-
tor’s remit;

2. to appoint the administrator and supervise his or her activities;

to elect a committee or person to whom it may delegate admin-
istrative matters, including in particular the tasks of advising the
administrator, superintending his or her management activities,
and reporting and making recommendations to the assembly on
such matters;

4. to approve the budget, accounts and division of costs among the
condominium owners each year;

to establish a renovation fund for maintenance and renovation;

6. to safeguard the building against fire and other risks and to take
out the customary liability insurance and, furthermore, to re-
quire any condominium owner who has fitted his or her unit out
at extraordinary expense to pay an additional premium unless
he or she has arranged supplementary insurance for his or her
own account.

2 In the absence of any specific provisions in the law, the assembly of
condominium owners and its delegates are subject to the provisions on
governing bodies of associations and challenges to resolutions of asso-
ciations.

Art. 712n

I The assembly of condominium owners is convened and chaired by the
administrator, unless the assembly resolves otherwise.

2 Minutes are taken of the assembly’s resolutions and held in safekeep-
ing by the administrator or the chairman of the meeting.

Art. 7120

1 'Where a unit is owned by more than one person, these persons to-
gether have only one vote, to be cast by one of their number as their
representative.

610 Amended by Annex No 2 of the Civil Jurisdiction Act of 24 March 2000, in force since
1 Jan. 2001 (AS 2000 2355; BBI 1999 2829).
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4. Quorum

II. Administrator
1. Appointment

2. Removal

3. Duties

a. Implementa-
tion of provi-
sions and resolu-
tions concerning
administration
and use

2 Similarly, the owner and the usufructuary of a unit must agree on the
exercise of their voting rights, failing which the usufructuary is deemed
to hold the right to vote on all administrative matters with the exception
of building work carried out for merely useful or decorative purposes
or to enhance comfort or convenience.

Art. 712p

I 'The assembly of condominium owners is quorate if one half of the
condominium owners representing one half of the shares in condomin-
ium, and in any event at least two condominium owners, are present or
represented.

2If the assembly is not quorate, a second meeting must be convened
which may be held no earlier than ten days after the first.

3 The second meeting is quorate if one third of the condominium own-
ers, and in any event at least two condominium owners, are present or
represented.

Art. 712

LIf the assembly of condominium owners fails to appoint an adminis-
trator, any condominium owner is entitled to request the court to ap-
point one.

2 Other interested parties, such as the pledgee or insurer, have the same
right to request court appointment of an administrator.

Art. 7127

1 By resolution of the assembly of condominium owners, the adminis-
trator may be removed from his or her position at any time, subject to
claims for compensation.

2 If the assembly of condominium owners refuses to remove the admin-
istrator despite good cause to do so, any condominium owner may,
within one month, request the court to remove him or her.

3 A court-appointed administrator may not be removed prior to expiry
of the period for which he or she was appointed.

Art. 712s

I The administrator shall take all action required for collective admin-
istration in accordance with the relevant legal provisions, the rules and
resolutions passed by the assembly of condominium owners and must
of his or her own accord take all measures urgently needed to prevent
or remedy damage to the property.
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2 He or she divides the communal costs and charges among the condo-
minium owners, makes out the relevant invoices, collects contributions,
manages the available funds and applies them as required by law.

3 He or she ensures that the condominium owners exercise their exclu-
sive rights and use the communal parts of the property and the commu-
nal fittings and installations in accordance with the relevant legal pro-
visions, regulations and house rules.

Art. 712¢

I The administrator shall represent the condominium owners both as a
community and as individuals in all external dealings relating to com-
munal administration within the scope of his or her statutory duties.

2 Except in summary proceedings, the administrator must obtain the
prior approval of the assembly of condominium owners to act as plain-
tiff or defendant in civil proceedings unless the matter is urgent, in
which case such approval may be obtained retrospectively.

3 Declarations, demands, judgments and court orders addressed to the
community of condominium owners are deemed duly notified once they
are served on the administrator at his or her domicile or at the place
where the property is situated.

Title Twenty: Chattel Ownership

Art. 713

Chattel ownership relates to movable physical objects and to forces of
nature that may be the subject of legal rights and which do not form part
of any immovable property.
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Art. 714
B.Forms ofac- 1 Transfer of chattel ownership requires the delivery of possession to
quisition .
L Transfer the acquirer.

;nglsls‘izgy of 2 A person who in good faith receives possession of a chattel as owner
will become its owner even if the transferor is not authorised to alienate
it as soon his or her possession of it is protected according to the provi-
sions governing possession.

Art. 715

2. Reservation of 1 Reservation of ownership in respect of a chattel transferred to the ac-
ownership . . . . . . . .

quirer is only effective provided it is entered in the official register kept
a. In general . ..

by the debt enforcement office at his or her current domicile.

2 Reservation of ownership is not permitted in livestock trading.

Art. 716

b. Trlar}saCliOHS An object transferred under reservation of ownership may be reclaimed
mvolving pay- .. .

et byf?,f;tzl, by the owner only on cogdltlon that he or .she reimburse any payments
ments made for it by the acquirer after deduction of an appropriate rental

charge and compensation for wear and tear.

Art. 717
3. Acquisition 1 [f as a result of a special legal relationship, the chattel remains in the
without posses- , . . .. [
sion transferor’s possession, this transfer of ownership is null and void in

relation third parties if the underlying intention was to disadvantage
them or to circumvent the provisions governing the pledging of chattels.

2 The court shall rules on this at its discretion.

Art. 718

I1. Appropriation - Ownership of an ownerless chattel is acquired by the act of taking it

1. Ownerless into possession with the intention of becoming its owner.
chattels
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2. Escaped ani-
mals

11I. Found prop-
erty

1. Reporting,
tracing

a. In general611

b. Animals

2. Safekeeping
and auction

3. Acquisition of
ownership, re-
turn

Art. 719

I Captured animals become ownerless if they regain their freedom and
their owner fails to search for them immediately and persistently with a
view to recapturing them.

2 Domesticated animals become ownerless once they regress to a feral
state and no longer return to their masters.

3 Swarms of bees do not become ownerless by virtue of straying onto
land belonging to others.

Art. 720

' A person finding a lost object must inform its owner and, if the latter
is unknown, either report the find to the police or himself take appro-
priate steps to publicise the find and trace the owner.

2 He or she has a duty to report the find to the police if the value of the
object clearly exceeds ten francs.

3 A person who finds an object in an occupied house or on premises
used for public services or public transport must deposit it with the head
of the household, the tenant or the supervisor.

Art. 720a612

I' A person who finds a lost animal must, subject to Art. 720 para. 3,
inform the owner or, if the latter is unknown, report his or her find.

2 The cantons designate the authority to which such finds must be re-
ported.

Art. 721
I' A find must be held in appropriate safekeeping.

2 If it requires expensive maintenance or is susceptible to rapid deterio-
ration, or if the police or a public body has held it for more than one
year, it may be sold at public auction with the prior authorisation of the
competent authority.

3 The proceeds of sale at auction replace the object.

Art. 722

I A person who has discharged his or her duties as finder acquires own-
ership of the find if it has not been possible to trace the rightful owner

611 Amended by No I of the FA of 4 Oct. 2002 (Article of Basic Principles: Animals), in
force since 1 April 2003 (AS 2003 463; BB12002 4164 5806).

612 Inserted by No I of the FA of 4 Oct. 2002 (Article of Basic Principles: Animals), in force
since 1 April 2003 (AS 2003 463; BB1 2002 4164 5806). Para. 2 comes into force on
1 April 2004.
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4. Treasure trove

5. Objects of sci-
entific value

within five years of the announcement or public notice being given of
the find.

1bis In the case of animals kept as pets rather than for investment or
commercial purposes, the period is two months.613

Iter [f the finder puts the animal in a home with the intention of renounc-
ing its ownership, on expiry of the two-month period the animal home
is at liberty to dispose of the animal as it sees fit.614

2 If the find is returned to its owner, the finder is entitled to compensa-
tion for all outlays and to a suitable finder’s reward.

3 In the case of a find made in an occupied house or on premises used
for public services or public transport, the head of the household, tenant
or supervisor is deemed to be the finder but is not entitled to any finder’s
reward.

Art. 723

L'If an object of value is found in circumstances indicating with cer-
tainty that it has lain buried or hidden so long that it will not be possible
to trace its owner, it is treated as treasure trove.

2 Subject to the provisions governing objects of scientific value, treas-
ure trove belongs to the owner of the land or chattel where it was found.

3 The finder is entitled to an appropriate finder’s reward not exceeding
one-half of the treasure’s value.

Art. 724

I Ownerless natural specimens and antiquities of scientific value are the
property of the canton on whose territory they are found.615

Ibis Such objects must not be alienated without the consent of the com-
petent cantonal authorities. They may not be purchased in good faith or
acquired through adverse possession. There is no prescriptive period on
the canton’s right to recover them.616

2 The owner of the land on which such objects are found is obliged to
permit their excavation in exchange for compensation for the damage
caused.

613 Inserted by No I of the FA of 4 Oct. 2002 (Article of Basic Principles: Animals), in force
since 1 April 2003 (AS 2003 463; BB1 2002 4164 5806).

614 Inserted by No I of the FA of 4 Oct. 2002 (Article of Basic Principles: Animals), in force
since 1 April 2003 (AS 2003 463; BB1 2002 4164 5806).

615 Amended by Art. 32 No 1 of the Cultural Property Transfer Act of 20 June 2003, in force
since 1 June 2005 (AS 2005 1869; BB1 2002 535).

616  Inserted by Art. 32 No 1 of the Cultural Property Transfer Act of 20 June 2003, in force
since 1 June 2005 (AS 2005 1869; BB1 2002 535).
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1V. Driftage

V. Processing

VI. Joining and
mixing chattels

VII. Adverse
possession
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3 The finder, and in the case of treasure trove also the owner is entitled
to an appropriate finder’s reward not exceeding one-half of the value of
the find.

Art. 725

L If chattels are carried onto a person’s property by water, wind, ava-
lanche or other force of nature or by chance event, or if animals belong-
ing to others stray onto his or her property, such a person has the rights
and obligations of the finder of a lost object.

2 If a swarm of bees flies into an occupied bechive belonging to another
person, the owner of that hive acquires said swarm without obligation
to compensate.

Art. 726

L If a person has processed or reworked an object that does not belong
to him, the newly created object becomes the property of that person if
the work is more valuable than the material, failing which it belongs to
the original owner.

2 Where the person doing such work did not act in good faith, the court
may award the newly created object to the original owner even if his or
her work is more valuable than the material.

3 Claims for damages and unjust enrichment are reserved.

Art. 727

LIf chattels belonging to different owners are mixed or joined together
such that they may no longer be separated without substantial damage
or prohibitive labour and expense, those involved acquire joint owner-
ship rights in the new object in proportion to the value of the constituent
parts at the time that they were mixed or joined.

2 If one chattel is mixed with or joined to another such that it acquires
the character of a secondary component of the latter, the entire object
belongs to the owner of the primary component.

3 Claims for damages and unjust enrichment are reserved.

Art. 728

I'If a person has possessed a chattel belonging to another person unin-
terruptedly and without challenge for five years believing in good faith
that he or she owns it, he or she becomes its owner by adverse posses-
sion.



Swiss Civil Code 210

C. Loss

A. Object

617

618
619

620

1bis In the case of animals kept as pets rather than for investment or
commercial purposes, the period is two months.617

lter Subject to exceptions prescribed by law, the time limit for adverse
possession in the case of objects of cultural heritage within the meaning
of Art. 2 para. 1 of the Cultural Property Transfer Act of 20 June
2003618 is 30 years.619

2 Involuntary loss of possession does not interrupt adverse possession
provided the possessor regains the chattel within one year or by means
of legal action brought within the same time limit.

3 The computation, interruption and suspension of adverse possession
time limits are governed mutatis mutandis by the provisions on the pre-
scription of debts.

Art. 729

Even where possession has been lost, ownership of the chattel is not
extinguished until the owner relinquishes his or her right or until an-
other person subsequently acquires ownership.

Division Two: Limited Rights in rem
Title Twenty-One: Easements and Real Burdens
Chapter One: Easements

Art. 730

I'A parcel of land may be encumbered in favour of another property
such that the servient owner must permit the owner of the dominant
property to exercise certain rights over it to or may not exercise certain
of the rights attaching to his or her property for the benefit of the owner
of the dominant property.

2 An obligation to carry out certain acts may only be accessory to an
easement. Any person acquiring the dominant or servient property is
only bound by such an obligation if it is based on an entry in the land
register.620

Inserted by No I of the FA of 4 Oct. 2002 (Article of Basic Principles: Animals), in force
since 1 April 2003 (AS 2003 463; BBI 2002 4164 5806).

SR 444.1

Inserted by Art. 32 No 1 of the Cultural Property Transfer Act of 20 June 2003, in force
since 1 June 2005 (AS 2005 1869; BBI 2002 535).

Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;

BB12007 5283).
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B. Creation and
extinction

1. Creation
1. Registration

2. Legal transac-
tion

3. Creation in fa-
vour of own
property

1I. Extinction
1. In general

2. Amalgamation

3. By court order

Art. 731
I An easement is created by entry in the land register.

2 The provisions governing land ownership apply to the acquisition or
registration of an easement, except where otherwise provided.

3 Adverse possession of an easement is possible only in respect of par-
cels of land which may be possessed adversely.

Art. 732621

! The legal transaction creating an easement is only valid if done as a
public deed.

21f in the circumstances the exercise of the easement is limited to part
of the dominant property and if the geographical location is not suffi-
ciently identifiable in the certificate of legal title, it must be shown in a
diagram in an extract of the plan for the land register.

Art. 733

The owner of a property may create an easement on a property in favour
of another property which he or she also owns.

Art. 734

An easement is extinguished with the deletion of its registration or the
complete loss of either the servient or the dominant property.

Art. 735

LIf the beneficiary of an easement becomes the servient owner, he or
she may have the easement deleted from the land register.

2If it is not deleted, the easement remains in place as a right in rem.

Art. 736

I'Tf an easement is of no value to the dominant property, the servient
owner may request its deletion.

2 If the dominant property still derives a benefit from the easement but
this is minor and disproportionate to the encumbrance, the easement
may be partly or wholly cancelled in return for compensation.

621 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BBI12007 5283).
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Art. 737
C. Nature I The beneficiary is entitled to take all measures necessary to preserve
L. Scope and exercise the easement.

1. In general
2 However, he or she is obliged to exercise his or her rights as benignly
as possible.

3 The servient owner must not do anything to obstruct the exercise of
the easement or render it more difficult.

Art. 738

2. Asdefined by 1 The land register entry for an easement defines the scope of the ease-
land register en- . . . . .
try ment, provided it clearly indicates the attendant rights and duties.

2 Within the limits of such entry, the scope of the easement may be in-
ferred from the reason for its creation or from the fact that it has been
exercised unchallenged and in good faith for some length of time.

Art. 739

3. 1f needs Additional encumbrances may not be imposed on the servient owner if
change .
the needs of the dominant property change.

Art. 740

4. Cantonal law  p the absence of any other specific arrangement in a given case, can-
and local custom .
tonal law and local custom shall govern rights of way, such as footpaths,
bridle paths, carriageways, field paths, rights of transit in the dead sea-
son or for carting wood, rights of pasture, of transit for watering cattle
or for irrigation and similar rights.

Art. 7404622

5.Inthecaseof 1 If two or more beneficiaries benefit from common fixtures based on
two or more ben- . . ..
eficiaries the same easement and if no other agreement exists, the provisions ap-

plicable to co-owners apply by analogy.

2 The right to leave the community by waiving the easement may be
excluded for a maximum of 30 years by agreement in the form specified
for the easement agreement. The agreement may be noted in the land
register.

Art. 741

IL. Duty of I'The beneficiary is responsible for maintaining any fixtures required
maintenance .
for the exercise of an easement.

622 Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BBI12007 5283).
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2 If the fixture also serves the interests of the servient owner, both par-
ties are responsible for its maintenance in proportion to their interests.
An alternative arrangement is binding on the acquirer of the dominant
and the acquirer of the servient property if there is proof thereof in the
land register.623

Art. 742
111 Relocation of 1 If only part of a property is affected by the exercise of an easement,
the encum- . . . . .
brance624 the servient owner is entitled, provided he or she can show a legitimate

interest and bears the cost, to request that the right be transferred to
another location which is no less suitable for the beneficiary.

2 He or she is entitled to do so even if the easement is recorded in the
land register as being in a specific location.

3625

Art. 743626

IV. Partition of a1 [f the dominant property is partitioned, the easement normally contin-

property

623

624

626

627

ues to exist in favour of each part of the dominant property.

2 If according to the documentary evidence or the circumstances the ex-
ercise of the easement is limited to individual parts of the property, it
must be deleted in respect of the other parts.

3 The revision procedure is governed by the regulations on the deletion
and amendment of land register entries.

Art. 744627

Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;

BB12007 5283).

Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;

BB12007 5283).

Repealed by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), with effect from 1 Jan. 2012 (AS 2011 4637;

BB12007 5283).

Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;

BB12007 5283).

Repealed by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), with effect from 1 Jan. 2012 (AS 2011 4637;

BB12007 5283).
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A. Usufruct
1. Object

1I. Establishment
1. In general

III. Extinction
1. Grounds

2. Duration

Chapter Two: Usufruct and other Personal Servitudes

Art. 745

I'A usufruct may be held over chattels, immovable property, rights or
assets.

2 Unless otherwise provided, it confers complete enjoyment of the ob-
ject on the usufructuary.

3 A usufruct of immovable property may be limited to a specific part
thereof.628

Art. 746

' A usufruct of chattels or debts is established by transfer to the acquirer
and a usufruct of immovable property by entry in the land register.

2 The provisions governing ownership apply to the acquisition of a usu-
fruct of chattels and of immovable property as well as to entry in the
land register, except where otherwise provided.

Art. 747629

Art. 748

I Usufruct is extinguished in the event of the complete loss of the object
to which it applies and in the case of immovable property on deletion
of the entry from the land register where the entry was required to es-
tablish the usufruct.

2 Other grounds for extinction, such as the passage of time or the renun-
ciation or death of the usufructuary, confer on the owner only a right to
apply for the deletion of the entry.

3 A statutory usufruct ends on cessation of its cause.

Art. 749

I Usufruct ceases with the death of the usufructuary and in the case of
legal entities on their dissolution.

2In the case of legal entities, however, it may not last more than 100
years.

628 TInserted by No I of the FA of 20 June 2003, in force since 1 Jan. 2004
(AS 2003 4121; BB1 2002 4721).

629 Repealed by No I 2 of the FA of 5 Oct. 1984, with effect from 1 Jan. 1988
(AS 1986 122 153 Art. 1; BBI 1979 11 1191).
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3. Replacement
on extinction of
usufruct

4. Return
a. Duty

b. Liability

c. Costs

5. Prescription of
compensation
rights

1V. Scope

1. Rights of the
usufructuary

a. In general
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Art. 750

I The owner of the object of a usufruct is not obliged to replace or re-
store the object if it has been destroyed.

2If it is replaced or restored the usufruct is restored with it.

3 If an object that has been destroyed is replaced, as may be the case
with compulsory purchase and insurance indemnities, the usufruct con-
tinues on the replacement object.

Art. 751

When the usufruct ends, the person in possession of the object must
return it to the owner.

Art. 752

I The usufructuary is liable for complete loss or deterioration of the ob-
ject, unless he or she shows that he or she was not at fault.

2 He or she must replace any items which have been used up if such
consumption is not intrinsic to the use of the object.

3 He or she is not obliged to compensate for any depreciation caused by
the proper use of the object.

Art. 753

LIf the usufructuary has of his or her own free will incurred costs or
made improvements, on return of the object he or she may request com-
pensation in accordance with the provisions governing agency without
authority.

2 He or she is entitled to remove any fixtures he or she has installed for
which the owner is not prepared to pay compensation; he or she is, how-
ever, obliged to restore the object to its previous condition.

Art. 754

The owner’s right to compensation for alterations or depreciation and
the usufructuary’s right to compensation for expenditure or to remove
fixtures prescribe one year after the return of the object.

Art. 755

I The usufructuary has the rights of possession, use and enjoyment of
the object.

2 He or she is responsible for looking after it.

3 In the exercise of these rights, he or she must exercise reasonable care.
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b. Natural fruits

c. Interest

d. Assignability

2. Rights of the
owner

a. Supervision

b. Security

c. Security in the
case of gifts and
statutory usu-
fruct

Art. 756

I Natural fruits belong to the usufructuary if they have ripened during
the period of the usufruct.

2 The person who has cultivated the land is entitled to claim equitable
compensation for his or her costs from the person who receives the ripe
fruits, whereby this compensation should not exceed their value.

3 Constituent parts of the usufruct other than fruits or produce belong to
the owner.

Art. 757

Interest on usufructuary capital and other periodic returns accrue to the
usufructuary from the day on which the usufruct begins until the day on
which it ends, even if they mature at a later date.

Art. 758

1 Unless it is a strictly personal right, the exercise of the usufruct may
be assigned to another person.

2 The owner is entitled to assert his or her rights directly against such
person.

Art. 759

The owner may object to any unlawful or inappropriate use of the ob-
ject.

Art. 760

I The owner is entitled to request security from the usufructuary provid-
ing he or she may show that his or her rights are jeopardised.

2 He or she is entitled to request security without such showing and
already before transfer where consumable objects or securities are the
object of the usufruct.

3 If securities are the object of the usufruct, their deposit constitutes suf-
ficient security.

Art. 761

I' A person who has transferred an object as a gift while reserving a per-
sonal right of usufruct may not be required to provide security.

2 The obligation to provide security in the case of statutory usufruct is
subject to the specific rules governing the legal relationship.
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d. Consequence
of failure to pro-
vide security

3. Inventory

4. Costs

a. Preservation
of the object

b. Maintenance
and administra-
tion

c. Duty to pay
interest on usu-
fruct of assets

d. Insurance
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Art. 762

If the usufructuary fails to provide security within the reasonable time
limit set for that purpose, or if he or she persists in using the object
unlawfully despite the owner’s objections, the court may dispossess
him or her of the object until further notice and appoint a trustee.

Art. 763

The owner and the usufructuary have the right at any time to request
that a publicly notarised inventory of the objects subject to the usufruct
be drawn up at their joint expense.

Art. 764

I The usufructuary must preserve the object in its original condition and
of his or her own accord carry out such repairs and renovations as con-
stitute normal maintenance.

2 If more substantial work or measures are necessary to protect the ob-
ject, the usufructuary must inform the owner and allow such work to be
carried out.

3 If the owner does not attend to the matter, the usufructuary is author-
ised to take the necessary steps at the owner’s expense.

Art. 765

I The usufructuary must bear the costs of the normal maintenance and
administration of the object, the interest on the attendant debt and taxes
and other duties for the duration of his or her rights over the object.

2 If the taxes and duties are payable by the owner, the usufructuary must
compensate him or her to the same extent.

3 All other charges are borne by the owner, but if the usufructuary does
not advance the owner the necessary funds on request, he or she is en-
titled to dispose of parts of the usufruct for this purpose.

Art. 766

In the case of a usufruct of assets, the usufructuary must pay interest on
the debts but, where justified in the circumstances, is entitled on request
to be released from that obligation by redemption of the debt so that
afterwards the usufruct is confined to the remainder of the assets.

Art. 767

1 The usufructuary must insure the object in favour of the owner against
fire and other risks to the extent such insurance is required under the
duty of care required by local custom.
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V. Special cases
1. Land
a. Fruits

b. Use

c. Woodland

d. Mines

2. Consumables
and valued chat-
tels

2 Where this is the case, and also where a usufruct is established on an
already insured object, the usufructuary bears the costs of the insurance
for the duration of the usufruct.

Art. 768

1 The usufructuary of immovable property must ensure that it is not ex-
ploited beyond the normal limits by the type of use to which it is put.

2 To the extent that fruits are collected beyond such limits they belong
to the owner.

Art. 769

1 The usufructuary must not change the intended use of the immovable
property in a manner that is significantly detrimental to the owner.

2 He or she must neither transform nor substantially modify the object.

3 He or she may dig quarries, marl pits, peat cuttings and the like only
after giving prior notice to the owner and on condition that the intended
use of the immovable property is not substantially changed.

Art. 770

I The usufructuary of woodland is entitled to farm it within the limits
of a reasonable business plan.

2 Both owner and usufructuary may require compliance with a plan
which takes due account of their rights.

3 Where there is large-scale loss of woodland caused by storm, snow,
fire, insect infestation or other factors, either the exploitation must grad-
ually be reduced or the business plan adapted to the changed circum-
stances; income realised from the clearing of timber must be invested
at interest and serves as compensation for the loss of woodland.

Art. 771

The provisions governing the usufruct of woodland apply mutatis mu-
tandis to the usufruct of objects, such as mines, whose use involves the
extraction of substances from the earth.

Art. 772

1'In the absence of an agreement to the contrary, the usufructuary be-
comes the owner of consumable objects but is liable to replace the value
they had at the beginning of the usufruct.

2 Where any other chattels which have been valued are transferred to
the usufructuary he or she may, in the absence of an agreement to the
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contrary, freely dispose of them but is liable for their replacement if he
or she exercises such right.

3 Agricultural equipment, herds of animals, stores of goods and the like
may be replaced with objects of the same kind and quality.
Art. 773
3. Claims I A usufruct of debts entitles the usufructuary to retain the realised rev-
a. Scope

b. Repayments
and reinvestment
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cnue.

2 Notices of termination to the debtor and dispositions relating to secu-
rities subject to a usufruct must be made jointly by the creditor and the
usufructuary; notices of termination by the debtor must be addressed to
both.

31f a debt is at risk, the creditor and the usufructuary have a mutual
right to request each other’s consent to such measures as are required to
ensure diligent administration.

Art. 774

If the debtor is not specifically authorised to repay either the creditor
or the usufructuary, he or she must pay them jointly or deposit the
amount.

2 The benefit received, such as the repayment of the principal, if under
the usufruct.

3 Both creditor and usufructuary are entitled to a secure, interest-bear-
ing reinvestment of the principal.
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c. Right to as-
signment

B. Right of resi-
dence

1. In general

II. Rights of the
usufructuary

III. Maintenance
costs

Art. 775

I The usufructuary has the right to request the assignment of the debts
and securities over which he or she has a usufruct within three months
of the beginning thereof.

2 Once assignment has been effected, he or she is liable to the former
creditor for the value of the debts and securities as at the date of assign-
ment and is required to provide security for that amount unless waived
by the creditor.

3 If the creditor has not waived his or her right to security, the assign-
ment becomes effective only once security has been posted.

Art. 776
I The right of residence is the right to live in all or part of a building.
2Tt is neither transferable nor heritable.

3 It is subject to the provisions governing usufruct unless the law pro-
vides otherwise.

Art. 777

1 'The scope of the right of residence is generally tailored to the personal
requirements of the usufructuary.

2 However, unless the right is expressly restricted to the person of the
holder, he or she may share the residence with his or her family and
household.

3 If the right of residence is limited to part of a building, the holder may
use the fittings and installations intended for common use.

Art. 778

L If the right of residence is exclusive, the usufructuary bears the costs
of ordinary maintenance.

2 If the right of residence is exercised jointly with the owner, the latter
bears the maintenance costs.
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C. Building right
I. Object and en-
try in the land
register630

1. Legal transac-
tion

III. Nature,
scoge and not-
ing®33

IV. Conse-
quences of ex-
piry

1. Reversion

Art. 779

I Tmmovable property may be encumbered with an easement entitling a
third party to erect or maintain a construction above or below ground
on such land.

2 Unless otherwise agreed, this right is transferable and heritable.

3 If the building right has the character of a distinct and permanent right
it may be recorded in the land register as immovable property.

Art. 7794631

! The legal transaction creating a building right is only valid if done as
a public deed.

2 If the remuneration for the building right and any other contractual
provisions should be noted in the land register, they are also only valid
if done as a public deed.

Art. 7795632

! Contractual provisions on the nature and scope of a building right,
such as location, design, size and purpose of the buildings, as well as
on the use of land which, although not built on, is used in the exercise
of the building right, are binding on every new owner of the right and
the servient property.

2 Additional contractual provisions may be noted in the land register, if
the parties so agree.634

Art. 779635

When the building right expires, any existing construction reverts to the
landowner and becomes an integral part of his or her parcel of land.

630 Amended by No I of the FA of 19 March 1965, in force since 1 July 1965
(AS 1965 445; BB1 1963 1 969).

631 TInserted by No I of the FA of 19 March 1965 (AS 1965 445; BBI 1963 1 969). Amended
by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other amend-
ments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;

BB12007 5283).

632 Inserted by No I of the FA of 19 March 1965, in force since 1 July 1965
(AS 1965 445; BB1 1963 1 969).

633 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;

BB12007 5283).

634 TInserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;

BB12007 5283).

635 TInserted by No I of the FA of 19 March 1965, in force since 1 July 1965
(AS 1965 445; BB1 1963 1 969).
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2. Compensation

V. Premature re-
version

1. Prerequisites

2. Exercising the
right of reversion

Art. 7794636

I The landowner must pay the holder of the expired right adequate com-
pensation for the buildings which have reverted to his or her ownership,
but such compensation is subject to the outstanding claims of creditors
to whom the building right was pledged as security and is not payable
to the holder of the building right without their consent.

2 If the compensation has neither been paid nor secured, the holder of
the expired right or a creditor to whom the building right was pledged
as security may request that a mortgage right be registered in place of
and with the same rank as the expired right as security for the compen-
sation claim.

3 Such registration must be made within three months of expiry of the
building right.

Art. 779¢637

Art. 7797638

If the holder of the building right grossly violates his or her right in rem
or his or her contractual obligations, the owner is entitled to premature
reversion by requesting that the building right with all rights and en-
cumbrances be transferred back to him or her.

Art. 779g639

I The right of reversion may be exercised only provided adequate com-
pensation is paid for the reverting buildings, the amount payable being
susceptible to reduction if the holder of the building right is at fault.

2 The building right will not be transferred to the owner until the com-
pensation has been paid or secured.

636 Inserted by No I of the FA of 19 March 1965, in force since 1 July 1965
(AS 1965 445; BB1 1963 1 969).

637 TInserted by No I of the FA of 19 March 1965 (AS 1965 445; BBI 1963 1 969). Repealed
by No I I of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other amend-
ments to Property Law), with effect from 1 Jan. 2012 (AS 2011 4637,

BBI 2007 5283).

638 TInserted by No I of the FA of 19 March 1965, in force since 1 July 1965
(AS 1965 445; BB1 1963 1 969).

639 TInserted by No I of the FA of 19 March 1965, in force since 1 July 1965
(AS 1965 445; BB1 1963 1 969).
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3. Other applica-
ble cases

VI. Liability for
remuneration for
the right

1. Right to estab-
lish a lien

2. Registration

VII. Maximum
duration

D. Right of ac-
cess to water
sources

Art. 7791640

The provisions governing the exercise of the right of reversion apply to
all rights reserved by the landowner to terminate or reclaim the building
right prematurely in the event of breach of duty.

Art. 779i641

I Provided the building right is recorded in the land register, the land-
owner is entitled to established a lien thereon against each current
holder as security for up to three annual payments.

2 Where the remuneration does not consist of equal annual payments,
the landowner is entitled to record a statutory lien for an amount aggre-
gating three annual payments.

Art. 779k0642

I The lien may be recorded at any time during the existence of the build-
ing right and is exempt from deletion in compulsory sale proceedings.

2 The provisions governing recording of a building contractor’s lien ap-
ply mutatis mutandis.

Art. 779[643

' A building right may be established as a distinct right for a maximum
of 100 years.

2 Tt may be prolonged at any time for a further period of up to 100 years
in the same form as that required for its establishment, but any obliga-
tion to do so stipulated in advance is not binding.

Art. 780

I The right of access to a water source on a parcel of land owned by
another encumbers such land with a servitude permitting the drawing
and channelling-off of water.

2 Unless otherwise agreed, the right is transferable and heritable.

3 If the right of access to water is distinct and permanent, it may be rec-
orded in the land register as immovable property.

640 Inserted by No I of the FA of 19 March 1965, in force since 1 July 1965
(AS 1965 445; BB1 1963 1 969).

641 Inserted by section I of the FA of 19 March 1965, in force since 1 July 1965
(AS 1965 445; BB11963 1 969).

642 TInserted by section I of the FA of 19 March 1965, in force since 1 July 1965
(AS 1965 445; BB11963 1 969).

643 TInserted by section I of the FA of 19 March 1965, in force since 1 July 1965
(AS 1965 445; BB1 1963 1 969).
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E. Other servi-
tudes

F. Judicial
measures

A. Object

B. Establishment
and extinction

1. Establishment
1. Registration
and form of ac-
quisition

Art. 781

I' An owner may establish other servitudes on his or her property in fa-
vour of any person or group if such servitudes meet a particular need,
such as rights of access for shooting practice or rights of way.

2 Unless otherwise agreed, such servitudes are non-transferable and
their nature and scope is based on the beneficiaries’ normal needs.

3 In other respects they are subject to the provisions governing ease-
ments.

Art. 7814644

The beneficiaries of an easement recorded in the land register are sub-
ject by analogy to the provisions on judicial measures in the event that
the owner cannot be found or in the absence of the required manage-
ment bodies of a legal entity.

Chapter Three: Real Burdens

Art. 782

I A real burden obliges an owner of immovable property to fulfil an
obligation to a beneficiary for which he or she is liable solely with the
immovable property.

2 The current owner of another property may be designated as the ben-
eficiary.

3 Other than in the case of public law real burdens, a real burden may
have as its object only one obligation, which is determined either by the
nature of the servient property or the economic needs of the benefited
property.645

Art. 783
I A real burden is established by recording in the land register.

2 The entry must stipulate a total value for the real burden denominated
in Swiss currency which, in the case of periodic payments and in the
absence of any agreement to the contrary, shall equal twenty times the
annual payment.

644 Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).

645 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).
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3 The provisions governing land ownership apply to the acquisition or
registration of real burdens, unless otherwise provided.

Art. 784646

2. ]Tllljb]ig law The establishment of public law real burdens and their effect in relation
reat burdens to third parties acting in good faith is governed by analogy by the pro-
visions of cantonal law on statutory liens.

Art. 785647

Art. 786

11 Extinction L A real burden is extinguished on deletion of the entry or on the com-
1. In general plete loss of the servient property.

2 In the case of redemption, replacement or other causes of extinction,
the burdened owner acquires a right against the beneficiary for the de-
letion of the entry.

Art. 787

2.Redemption 1 The creditor may request redemption of the real burden by agreement
a. By the creditor and also:648

1.649if the servient property has been divided and the creditor does
not accept the transfer of the debt to the divided parts;

2. if the owner reduces the value of the land without providing
other security by way of replacement;

3. if the debtor is in arrears for three years’ worth of perfor-
mance.

2 If the creditor requests redemption due to the division of the property,
the he or she must give one year’s notice of termination within one
month of the transfer becoming legally binding.650

646 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BBI12007 5283).

647 Repealed by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), with effect from 1 Jan. 2012 (AS 2011 4637;
BBI12007 5283).

648 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BBI12007 5283).

649 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BBI12007 5283).

650 Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BBI12007 5283).
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b. By the debtor

c. Redemption
sum

3. Prescription

C. Scope

1. Creditor’s
rights

I1. Debt liability

Art. 788

I The debtor may request redemption of the real burden by agreement,
and also:

1.  if the beneficiary fails to abide by the agreement establishing
the real burden;

2.  if the real burden has been in existence for thirty years, even
where a longer duration or a charge in perpetuity was agreed.

2 If the debtor wishes to redeem the charge after thirty years, he or she
must in every case give notice of termination one year in advance.

3 The real burden may not be redeemed in such manner if it is linked
with a perpetual easement.

Art. 789

The redemption sum is equal to the amount recorded in the land register
as the total value of the real burden, unless its real value is shown to be
less.

Art. 790
1 A real burden is not subject to prescription.

2 Each individual obligation is subject to prescription from the time it
becomes the obligor’s personal debt.

Art. 791

I The real burden creditor has no personal claim against the debtor, but
only the right to satisfaction from the servient property.

2 However, three years after it if due, each individual obligation be-
comes a personal obligation for which the property is no longer liable.

Art. 792

I If the land changes ownership, the new owner automatically becomes
the obligor under the real burden.

2 If the land is divided, the owners of the divided parts become debtors
under the real burden. The debt is apportioned over the divided parts of
the property in accordance with the provisions on mortgage con-
tracts.651

651 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).
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A. Requirements
1. Types

1I. Form of the
debt

1. Amount

2. Interest

III. Immovable
property

1. Property sub-
ject to a charge

2. Specification

a. In the case of
a single property

Title Twenty-Two: Mortgages
Chapter One: General Provisions

Art. 793

I A mortgage may be created on immovable property in the form of a
mortgage contract or a mortgage certificate.652

2 No other types of mortgage are permitted.

Art. 794

I Whenever a mortgage is created, a specific amount denominated in
Swiss currency must be indicated as the debt.

2 If the amount of the debt is unspecified, a maximum amount must be
indicated up to which the property is liable for all claims of the creditor.

Art. 795

I The interest payable may be set at any level at the parties’ discretion
within the legal limits imposed to prevent abusive interest rates.

2 Cantonal law may provide for a maximum permissible interest rate for
debts secured by mortgages.

Art. 796

I A mortgage may be created only on immovable property recorded in
the land register.

2 The cantons may prohibit or enact special provisions to regulate the
creation of mortgages over publicly owned land or over common land
and pastures owned by corporations, and over any associated rights of
use.

Art. 797

1" Where a mortgage is created, the immovable property that it encum-
bers must be clearly specified.

2 Parts of a property may not be made subject to a mortgage unless the
division of the property has been recorded in the land register.

652 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).
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b. In the case of
more than one
property

3. Agricultural
properties

B. Creation and
extinction

1. Creation
1. Registration

2. In the case of
joint ownership

1I. Extinction

Art. 798

I' A mortgage right may be created on two or more properties for a sin-
gle debt provided the properties are all owned by the same person or by
debtors who are jointly and severally liable.

2 In all other cases where more than one property is made subject to a
mortgage as security for a single debt, each of the properties shall be
encumbered for a specified portion of the total debt.

3 Unless otherwise agreed, the total amount secured by the mortgage is
divided in proportion to the values of the properties.

Art. 7984653

The Federal Act of 4 October 1991654 on Rural Land Rights applies to
the establishment of mortgages over agricultural properties.

Art. 799

1 Subject to exceptions provided by law, a mortgage is created by its
recording in the land register.

2 A legal transaction creating a mortgage is valid only if done as a public
deed.655

Art. 800

I In the case of joint ownership of a property, each joint owner may
create a mortgage over his or her share.

2 In the case of collective ownership, the property may be made subject
to a mortgage only as a whole and in the name of all co-owners.

Art. 801

I A mortgage is extinguished on deletion of the entry or the complete
loss of the property.

2 Extinction as a result of compulsory purchase is governed by federal
and cantonal compulsory purchase law.

653 Inserted by Art. 92 No 1 of the FA of 4 Oct. 1991 on Rural Land Rights, in force since
1 Jan. 1994 (AS 1993 1410; BB1 1988 III 953).

654 SR 211.412.11

655 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).
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III. Charges on
consolidated
land

1. Transfer of
liens

2. Redemption
by the debtor

3. Monetary
compensation

C. Effect

1. Extent of secu-
rity

II. Rent

242 /360

Art. 802

I'In the case of land consolidation procedures carried out with the as-
sistance or under the supervision of the public authorities, the mortgage
rights assigned are transferred with the same ranking to the land allotted
by way of replacement.

2 Where one parcel of land replaces several parcels which are subject to
a mortgage as security for different debts, or not all of which are subject
to a mortgage, the liens will be applied to the single parcel of land and
their ranking preserved wherever possible.

Art. 803

The debtor is entitled to redeem liens on parcels of land involved in a
land consolidation procedure by giving three months’ notice expiring
on the date on which such consolidation takes effect.

Art. 804

' Where monetary compensation is received in connection with the con-
solidation of parcels of land subject to mortgages, such funds are dis-
tributed among the creditors according to their rank or, if of equal rank,
in proportion to the size of their claims.

2 Such compensation must not be paid to the debtor without the credi-
tors’ consent if it exceeds one-twentieth of the secured debt, or if the
new parcel of land no longer provides sufficient security.

Art. 805

I A mortgage right encumbers the entire property including all its con-
stituent parts and accessories.

2If accessories, such as machines or hotel furnishings, are expressly
listed in the mortgage agreement and noted as such in the land register,
they are treated accordingly unless it is shown that the law precludes
their qualification as accessories.

3 Rights of third parties to the accessories are reserved.

Art. 806

LTf the mortgaged property is let, the mortgage covers the rent claims
which accrue between the date on which foreclosure proceedings are
commenced or the date on which the debtor is declared bankrupt and
the date of realisation.

2 Tenants and lessees are bound by the mortgage only once they have
been informed of the enforcement proceedings or the bankruptcy has
been published.
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IIL. Prescription

1V. Safeguarding
powers

1. In the event of
a reduction in
value

a. Court order
and action by the
creditor

b. Security, res-
toration, redemp-
tion

3 Transactions by the property owner involving claims for unmatured
rent and any actions of distraint by other creditors are invalid in respect
of any mortgage creditor who initiated foreclosure proceedings before
the rent claims matured.

Art. 807

Claims for which a mortgage has been recorded in the land register are
not subject to prescription.

Art. 808

I If the owner reduces the value of the mortgaged property, the creditor
may request that the court prohibit any further detrimental action.

2The creditor may be authorised by the court to take appropriate
measures and may do so even without authorisation if there is risk in
delay.

3 He or she may request compensation for the costs of such measures
from the owner and shall acquire a lien on the property for the corre-
sponding amount. This lien does not require to be recorded in the land
register and takes precedence over all other registered encumbrances. 656

41f the amount of the lien exceeds 1000 francs and the lien is not rec-
orded in the land register within four months of completion of the
measures, it may not cited in opposition to third parties who rely on the
land register in good faith.657

Art. 809

L If the property has depreciated, the creditor has the right to request
that the debtor secure his or her debts or restore the property to its pre-
vious state.

2 He or she may also demand security in the case of imminent depreci-
ation.

3 If the debtor does not comply within the time limit set by the court,
the creditor may request redemption of such portion of the debt as is
appropriate to compensate for the reduced degree of security.

656 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).

657 Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).
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2. Depreciation
without owner’s
fault

3. Disposal of
minor portions
of the property

V. Further en-
cumbrances

VI. Rank
1. Effect of rank

Art. 810

I'In the event of depreciation without fault on the owner’s part, the cred-
itor has a right to security or redemption only if the owner is indemni-
fied for the damage.

2 However, the creditor is entitled to take measures to prevent or elimi-
nate the depreciation. He or she shall acquire a lien on the property for
his or her costs which does not render the owner personally liable. This
lien does not require to be recorded in the land register and takes prec-
edence over all other registered encumbrances.658

3 If the amount of the lien exceeds 1000 francs and the lien is not rec-
orded in the land register within four months of completion of the
measures, it may not be cited in opposition to third parties who rely on
the land register in good faith.659

Art. 811

If a part of the property worth less than one-twentieth of the secured
debt is disposed of, the creditor may not refuse to release this portion
from liability under the lien provided a proportionate repayment of the
debt is made or the rest of the property provides him or her with suffi-
cient security.

Art. 812

I Any waiver by the owner of right to create further charges over the
servient property is non-binding.

2 1f, after the mortgage right has been created, the immovable property
is encumbered with an easement or a real burden without the mortgage
creditor’s consent, the mortgage right takes precedence over the later
encumbrances, which will be deleted if, in the event of enforcement
proceedings, their existence is prejudicial to the mortgage creditor.

3 However, the beneficiary of the easement or real burden has a claim
for payment of the value of his or her right out of the enforcement pro-
ceeds, such claim taking precedence over the beneficiaries of encum-
brances subsequently recorded in the land register.

Art. 813

I' A mortgage is confined to the rank indicated in the entry.

658  Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).

659 Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).
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2 Mortgage rights may be established in a second or any lower rank pro-
vided the amount taking precedence is specified in the entry.

Art. 814

2. Ranking ! If mortgage rights of different rank are created on an immovable prop-
erty, any deletion does not entitle the beneficiaries of lower-ranking
mortgage to advance in rank.

2 The owner may create another mortgage in place of one which has
been deleted.

3 An agreement providing for mortgage creditors to advance in rank
only has in rem effect where it is recorded as a priority notice in the
land register.

Art. 815

3. Vacantranks  If a subordinate mortgage right is created and no higher-ranking mort-
gage exists, or if the debtor has not yet made use of an existing higher-
ranking right to create a mortgage, or if a precedent claim is worth less
than the amount recorded in the land register, in the event of foreclo-
sure, the proceeds are distributed among the actual mortgage creditors
according to their rank and irrespective of vacant ranks.

Art. 816

VIIL Foreclosure 1 [n the event of default on the part of the debtor, the creditor has the
1. Mode right to payment out of the proceeds of the sale of the property.

2 Any agreement stipulating that the property subject to the mortgage
will become the property of the creditor in the event of default on the
part of the debtor is invalid.

3 Where several properties are made subject to a mortgage as security
for a single claim, foreclosure proceedings must be brought simultane-
ously against all such properties, while individual properties are sold
only if deemed necessary by the debt enforcement office.

Art. 817

2. Distribution of 1 The proceeds from the sale of the property are distributed among the
the proceeds . . .
mortgage creditors according to their rank.

2 Creditors of the same rank are entitled to equal satisfaction.

Art. 818
3. E,txtem ofse- 1 A mortgage right secures the creditor:
curity

1. for the principal;

2. for the costs of debt enforcement and default interest;
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4. Security for
maintenance
costs

VIIL Lien in the
case of land im-
provements

1. Precedence

2. Extinction of
debt and lien

3.660 for three years’ accrued annual interest due on the date of the
application for foreclosure or the debtor is declared bankrupt,
plus the interest due since the last maturity date; in the case of
a mortgage certificate only the interest actually due is secured
by the mortgage.

2 The interest rate originally agreed must not exceed five per cent to the
detriment of subordinate mortgage creditors.

Art. 819661

LIf a creditor has incurred expenses necessary for the maintenance of
the property, in particular by paying insurance premiums owed by the
owner, such expenses are secured by a lien over the property. This lien
does not require to be recorded in the land register and takes precedence
over all other registered encumbrances.

2 If the amount of the lien exceeds 1000 francs and the lien is not rec-
orded in the land register within four months of the compensatory act
being carried out, it may not be cited in opposition to third parties who
rely on the land register in good faith.

Art. 820

1 If a rural property increases in value due to improvements carried out
with the help of the public authorities, the owner may record a lien in
the land register as security for his or her share of the costs which takes
precedence over all other registered encumbrances on the property.

21f such land improvement is made without state subsidy, the owner
may enter the lien for a maximum of two-thirds of his or her costs.

Art. 821

I If a land improvement is made without state subsidy, the debt in rela-
tion to the lien must be repaid in annual payments of at least five per
cent of the registered amount of the lien.

2 The lien is extinguished for the claim and for each annual payment
three years after maturity, and any lower-ranking mortgage creditors
advance in rank.

660 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BBI12007 5283).

661 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BBI12007 5283).
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Art. 822

giinﬁsn;ig?ne:t I'A payment under insurance policy may be made to the owner of the
ments > P insured property only with the consent of all the charge creditors.
2 However, it may be made to the owner for the purposes of restoring
the property subject to the charge provided adequate security is fur-
nished.

3 In other respects, the cantonal provisions governing fire insurance are
reserved.

Art. 8236062

fr-e gi':é;aceable Where the name or place of residence of the creditor is unknown, the
court may, at the request of the debtor or other interested parties, order
the necessary measures in cases where the law requires that a creditor
take personal action as a matter of urgency.

Chapter Two: The Mortgage Contract

Art. 824

A~tPurPOSC and 1 A mortgage contract may secure any kind of debt, be it current, future
natura .
e or contingent.

2 The mortgaged property need not be owned by the debtor.

Art. 825

B. Establishment 1 A mortgage contract is created in a specific rank even if the secured

and extinction g . . . . .

| Establishmene  &0UNt is indeterminate or variable, and it retains such rank notwith-
standing any fluctuations in the secured amount.

2 The creditor may request that the land registrar provide him or her
with an extract concerning the mortgage contract. Such an extract has
only evidential status and does not constitute a negotiable instrument.

3 In lieu of such evidence, a certificate of registration may be appended
to the mortgage contract deed.

662 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BBI12007 5283).
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11. Extinction

1. Right to have
entry deleted

2. Position of
owner

3. Unilateral re-
demption

a. Conditions
and procedure

b. Public auction
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Art. 826

If the debt is extinguished, the owner of the mortgaged property may
request the creditor to authorise the deletion of the entry from the land
register.

Art. 827

LIf the property owner is not the debtor of the secured debt, he or she
may redeem the mortgage on the same conditions as the debtor may
repay the debt.

2 If he or she satisfies the creditor, the claim passes to him or her.

Art. 828

I Where a property is mortgaged for more than its value in respect of
debts for which the acquirer is not personally liable, and providing no
debt enforcement proceedings are pending, cantonal law may authorise
the acquirer to redeem the mortgage rights either by paying the purchase
price to the creditors or, where the property was acquired without pay-
ment, the amount at which he or she values the property.

2 He or she must give the creditors six months’ notice in writing of his
or her intention to redeem the mortgage.

3 The redemption amount is distributed among the creditors according
to their rank.

Art. 829

' Within one month of the acquirer’s notification, the creditors are en-
titled to request that the mortgaged property be sold at public auction
provided that they advance the costs, such auction to be announced pub-
licly and held within one month of the date on which it was requested.

2If a higher price than the one offered is obtained at auction, the mort-
gage is redeemed at that higher price.

3 The costs of the public auction are borne by the acquirer if a higher
price is obtained, or otherwise by the creditor who requested the auc-
tion.
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Art. 830

c. Official valua- - Cantonal law may provide that the redemption amount be determined
tion . . . .
by an official valuation rather than by sale at public auction.

Art. 831

4. Termination  Where the owner of the mortgaged property is not also the debtor, no-
tice given by the creditor to terminate his or her claim is binding on the
owner only if it is served on both him or her and the debtor.

Art. 832

C. Effect ! The alienation of a mortgaged property does not affect liability under
1 Ownership and * the mortgage contract and of the debtor unless otherwise agreed.
y
1. Alienation 2 However, if the new owner has assumed liability for the secured debt,
the previous debtor is discharged unless the creditor notifies him or her
in writing within one year that he or she intends to retain him or her as
debtor.

Art. 833

2. Division I If part of a mortgaged property or one of two or more mortgaged prop-
erties belonging to the same owner is alienated or if the mortgaged prop-
erty is divided, unless otherwise agreed, liability under the mortgage
will be reallocated in proportion to the value of the different parts.

2If the creditor does not wish to accept such reallocation, within one
month of its becoming final he or she may request repayment of his or
her debt within one year.

3 Where the new owners have assumed liability for the debts secured by
their properties, the previous debtor is discharged unless the creditor
notifies him or her in writing within one year that he or she intends to
retain him or her as debtor.

Art. 834

3. Noticeof as- 1 [f the new owner assumes the debt, the land registrar notifies the cred-
sumption of debt . .
itor accordingly.

2 The one-year time limit for the creditor’s declaration runs as of such
notice.

Art. 835

Hf- Assibgtﬂmem The assignment of a debt secured by a mortgage contract is valid with-
orace out entry in the land register.
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D. Statutory
mortgage right

1. Under cantonal
law

1I. With entry
1. Cases in point

2. Vendor,
co-heirs and
co-owners

Art. 836663

I Where cantonal law grants the creditor the right to a lien in respect of
debts that are directly related to the servient property, the lien is created
when it is recorded in the land register.

2 Where statutory liens amounting to over 1000 francs are created under
cantonal law without being recorded in the land register and if they are
not recorded in the land register within four months of the underlying
debt becoming due, or at the latest within two years of the debt arising,
on expiry of the period allowed for registration they may no longer be
cited in opposition to third parties who rely on the land register in good
faith.

3 More restrictive regulations under cantonal law are reserved.

Art. 837664
! The right to establish a statutory mortgage right applies to:
1. the vendor’s claim to the sale price;

2. the claims of co-heirs and other co-owners in undivided shares
arising from the division of immovable property which be-
longed to the community;

3. the claims of tradesmen and building contractors who have sup-
plied labour and materials, or labour alone, for construction or
other works, for demolition work, scaffolding work or for se-
curing the construction pit or similar on the property whether
the debtor is the owner of the property, tradesman or building
contractor, tenant or any other person with rights to the prop-
erty.

2 If a tenant or other person with rights to the property is liable for debts
due to tradesmen or building contractors, the claim is valid only if the
property owner has consented to the work being done.

3 The beneficiary may not waive such statutory mortgage rights in ad-
vance.

Art. 838

A lien in favour of the vendor, co-heirs or co-owners in undivided
shares must be registered within three months of transfer of ownership.

663 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BBI12007 5283).

664  Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BBI12007 5283).
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3. Tradesmen
and building
contractors

a. Registration

b. Rank

c. Privileged
claim

Art. 839665

I'A tradesman's or building contractor’s lien may be recorded in the
land register as of the date of his or her undertaking to perform work.

2 Application for such entry must be made within four months of com-
pletion of the work.

3 The lien is entered only if the claim has been acknowledged by the
owner or confirmed in a court judgment and may not be requested if the
owner provides the claimant with adequate security.

4 If the property is indisputably administrative assets and if the owner's
liability for the debt is not based on contractual obligations, the owner
shall be liable to the tradesmen or building contractor for debts that are
acknowledged or determined by a court in accordance with the provi-
sions on a debt subject to a simple surety, provided a written claim for
the debt making reference to the statutory surety was made against the
owner no later than four months after completion of the work.

5 If there is a dispute as to whether immovable property constitutes ad-
ministrative assets, the tradesman or building contractor may apply for
the provisional recording of the lien in the land register no later than
four months after completion of the work.

6 If it is held in a court judgment that the immovable property consti-
tutes administrative assets, the provisional recording of the lien must be
deleted. It shall be replaced by the statutory surety provided the require-
ments of paragraph 4 are met. The deadline is met with the provisional
recording of the lien.

Art. 840

If more than one statutory building contractor’s lien is recorded in the
land register, such liens confer an equal entitlement to satisfaction from
the mortgaged property even if the entries were made on different dates.

Art. 841

I Where the claims of tradesmen and building contractors are not
wholly satisfied by foreclosure, the shortfall must be compensated for
by the higher-ranking creditors out of such portion of the proceeds as
exceeds the land value, provided it is apparent to such creditors that
their liens have encumbered the property to the detriment of the trades-
men and building contractors.

665  Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637; BB1 2007

5283).
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tificate
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tionship with the
debt arising from
the basic rela-
tionship

II. Form

I11. Position of
owner

1V. Sale. Divi-
sion

2 If the higher-ranking creditor alienates his or her mortgage security,
he or she must compensate the tradesmen and building contractors for
any sum of which they are deprived by such alienation.

3 Once an interested party has had the beginning of the work noted in
the land register, until the time limit for registration has expired, liens
may only be registered in the form of mortgage contracts.

Chapter Three:66¢ Mortgage Certificates

Art. 842

I A mortgage certificate gives rise to a personal debt secured by a mort-
gage.

2 In the absence of an agreement to the contrary, the mortgage certifi-

cate, where applicable, co-exists with the debt to be secured that arises
from the basic relationship between the creditor and the debtor

3 The debtor may raise the personal objections arising from the basic
relationship against the creditor and his or her legal successors where
they do not act in good faith.

Art. 843

The mortgage certificate takes the form of either a register mortgage
certificate or a mortgage certificate on paper.

Art. 844

I The owner of a mortgaged property who is not also the debtor under
the mortgage certificate is subject to the provisions governing mortgage
contracts.

2 In the case of a mortgage certificate, the owner of the mortgaged prop-
erty may raise the same objections as the debtor.

Art. 845

The consequences of the sale and the division of the property are gov-
erned by the provisions on mortgage contracts.

666 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637; BB1 2007

5283).
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Art. 846

V. Mortgage cer- 1 The mortgage certificate debt must neither relate to the basic relation-
tificate debt and . . .. . . .
ancillary agree-  Ship nor include conditions or considerations in return.

nene 2 The mortgage certificate may include debt-related ancillary agree-

ments on the rate of interest, repayment instalments and discharge as
well as other ancillary provisions relating to the mortgage certificate
debt. A reference to a separate agreement is permitted.

1. In general

Art. 847

2. Notice 1 The mortgage certificate may be discharged by the creditor or the
debtor at six months notice at the end of any month unless otherwise
agreed.

2 Any agreement may not allow the creditor a shorter period of notice
than three months, unless the debtor defaults in making the repayments
or paying the interest.

Art. 848

VL Prolecttion of For any person relying on the land register in good faith, the details of
gi{ij’ i e the mortgage certificate debt and the lien accord with the entry.

Art. 849

VIL Objections 1 The debtor may raise only such objections as arise from the entry in
by the debtor . . . . .
the land register or to which he or she is personally entitled with regard
to the creditor or to document of title in the case of a mortgage certifi-
cate on paper.

2 Agreements including ancillary provisions on the mortgage certificate
debt may only be cited in opposition to an acquirer of the mortgage
certificate acting in good faith if they are referred to in the land register
and on the document of title in the case of a mortgage certificate on
paper.

Art. 850

VIIL Authorised ~ On the issue of a mortgage certificate, a person may be granted a power

person of attorney. This person must make and receive payments, receive no-
tices, consent to releases from liability under the mortgage and in gen-
eral safeguard the rights of the creditors, debtor and owner with all due
care and impartiality

2 The name of the authorised person must be recorded in the land reg-
ister and on the document of title.

3 If the power of attorney lapses and the persons involved are unable to
agree, the court shall make the necessary arrangements.
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Art. 851

I The debtor must make all payments at the domicile of the creditor
unless otherwise agreed.

2 If the creditor’s domicile is unknown or has changed to the detriment
of the debtor, the latter may discharge his or her obligation by deposit-
ing payment with the competent authority at his or her own domicile or
at the creditor’s former domicile

Art. 852

I Where the legal relationship changes to the advantage of the debtor,
in particular through the repayment of the debt, the debtor may request
the creditor to agree to an amendment being recorded in the land regis-
ter.

2 In the case of a mortgage certificate on paper, the land register office
shall note the amendment on the document of title.

3 In the absence of such an entry or the note on the document of title,
the effect of the change in the legal relationship has no effect on an
acquirer of the mortgage certificate acting in good faith.

Art. 853

If the mortgage certificate debt is discharged, the debtor may request
the creditor:

1. to agree to transfer the register mortgage certificate into the
name of the debtor; or

2. to hand over the document of title to the paper mortgage certif-
icate without cancelling the same.

Art. 854

L If there is no longer a creditor, or if the creditor waives his or her lien,
the debtor has the option of either having the entry deleted or allowing
it to remain in the land register.

2 The debtor also has the right to continue to use the mortgage certifi-
cate.

Art. 855

A mortgage certificate on paper may not be deleted from the land reg-
ister before the document of title has been cancelled or declared void
by the court.
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XIII. Public call
to creditors

B. Register mort-
gage certificate

1. Establishment

II. Transfer

I1I. Pledging,
distraint and usu-
fruct

C. Mortgage cer-
tificate on paper

L. Creation
1. Registration

Art. 856

UIf the creditor under a mortgage certificate has not come forward for
ten years and if no demand has been made for interest during that pe-
riod, the owner of the mortgaged property may ask the court to make a
public call for the creditor to come forward within six months

2 If the creditor fails to come forward within this period and if an inves-
tigation concludes that there is a high probability that a valid claim no
longer exists, the court shall:

1. inthe case of a register mortgage certificate, delete the lien from
the land register; or

2. cancel the mortgage certificate on paper and delete the lien from
the land register.

Art. 857

I'A register mortgage certificate is created when it is recorded in the
land register.

2 It is recorded in the name of the creditor or of the landowner.

Art. 858

! The transfer of a register mortgage certificate is achieved by recording
the new creditor in the land register based on a written declaration from
the previous creditor.

2 Payments by the debtor only have a discharging effect if they are made
to the person who at the time of payment is recorded as the creditor in
the land register.

Art. 859

' The pledging of the register mortgage certificate is achieved by re-
cording the creditor of a charge on chattels in the land register based on
a written declaration from the creditor recorded in the land register.

2 A distraint order is executed by recording the restriction on power of
disposal in the land register.

3 The usufruct is created by its recording in the land register.

Art. 860

I The creation of a mortgage certificate on paper always requires an en-
try in the land register and a document of title

2 The bearer or a specific person, in particular the landowner, may be
named as the creditor under the paper mortgage certificate.
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3 The mortgage certificate shall take effect on registration even if the
document of title has not yet been issued.

Art. 861
I The mortgage certificate on paper is issued by the land register office.

2 Tt must be signed by the land registrar in order to be valid. Other re-
quirements as to form shall be imposed by the Federal Council.

3 It may be delivered to the creditor or his or her authorised agent only
with the express consent of the debtor and of the owner of the servient
property.

Art. 862

I'For any person relying on the land register in good faith, the rights
stated in the document of title duly issued as a mortgage certificate on
paper apply.

2 If the wording of the document of title does not correspond to the entry
or if there is no entry, the land register is authoritative.

3 A person who has acquired a document of title in good faith is entitled
to damages in accordance with the provisions governing the land regis-
ter.

Art. 863

I'A claim arising from a mortgage certificate may not be alienated,
pledged or otherwise asserted unless the claimant is in possession of the
document.

2 This does not apply to the assertion of a claim in cases where the doc-
ument of title has been cancelled or not yet issued

Art. 864

I The assignment of a mortgage certificate debt requires the delivery of
the document of title to the assignee.

2 If the title is in the names of a person, the title must also be endorsed
and the name of the assignee given.

Art. 865

I Where a document of title has been lost or destroyed without the in-
tention of repaying the debt, the creditor may request the court to cancel
the document of title and order the debtor to make payment or that a
new document of title be issued for as yet unmatured claims
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A. Bond issues
secured by a lien

A. Pledges
1. Establishment

1. Possession by
pledgee

2 The cancellation is made in accordance with the provisions governing
the cancellation of bearer securities but subject to a notice period of six
months

3 Likewise, the debtor may request that a lost certificate which has al-
ready been redeemed be cancelled.

Art. 866874
Repealed

Chapter Four: Issue of Bonds secured by a Mortgage Right

Art. 875
Registered or bearer bonds may be secured by a mortgage:

1. by issuing a mortgage contract or a mortgage certificate for
the entire series and appointing an agent for the creditors and
the borrower;

2. by establishing a mortgage right for the entire bond issue in fa-
vour of the issuer and establishing a mortgage on that debt in
favour of the bond holders.

Art. 876883667

Title Twenty-Three: Charges on Chattels
Chapter One: Pledges of Chattels and Special Liens

Art. 884

I Except where otherwise provided by law, chattels may be pledged
only by the transfer of possession of the chattel to the pledgee.

2 Any person who in good faith takes a chattel in pledge acquires a gen-
eral lien over it, provided that third parties do not have rights over the
chattel as a result of prior possession, even if the pledger had no author-
ity to alienate it.

3 The general lien is not established as long as the pledger retains ex-
clusive possession of the chattel.

667 Repealed by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), with effect from 1 Jan. 2012 (AS 2011 4637; BB1 2007

5283).
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Art. 885

' A general lien on livestock to secure the claims of lending institutions
and co-operatives authorised to carry out such transactions by the com-
petent authority of the canton in which they have their seat may be es-
tablished without transfer of possession by entry in a public register and
notification to the debt enforcement office.

2 The Federal Council regulates the keeping of the register.668

3 The cantons may levy fees for entries in the register and the associated
administration; they determine the register districts and the responsible
officials.669

Art. 886

A subordinate pledge is established by notifying the pledgee in writing
and instructing him or her to deliver the pledged chattel to the subordi-
nate pledgee after his or her claim has been satisfied.

Art. 887

The pledgee may only give the pledged chattel in further pledge with
the pledger’s consent.

Art. 888

I The general lien is extinguished once the pledgee no longer possesses
the pledged chattel and is unable to demand its return from third parties.

2 The effects of the lien are suspended as long as the pledger has exclu-
sive possession of the pledged chattel with the pledgee’s consent.

Art. 889

I The pledgee must return the pledged chattel to the entitled party where
the pledge is extinguished due to payment of the debt or for some other
reason.

2 He or she is not obliged to return the pledged chattel, in whole or in
part, until his or her claim has been fully satisfied.

668 Amended by No I of the FA of 4 Oct. 1991 on the Partial Revision of the Civil Code (Im-
movable Property Law) and of the Code of Obligations (Purchase of Land), in force since
1 Jan. 1994 (AS 1993 1404; BBI 1988 III 953).

669 Amended by No I of the FA of 4 Oct. 1991 on the Partial Revision of the Civil Code (Im-
movable Property Law) and of the Code of Obligations (Purchase of Land), in force since
1 Jan. 1994 (AS 1993 1404; BBI 1988 III 953).
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Art. 890

fﬁ Liel\b(iility of 1 The pledgee is liable for the depreciation or loss of the pledged chattel,
e pledsee unless he or she shows that he or she is not at fault.

2 If the pledgee has alienated the pledged chattel or given it in further
pledge without authority, he or she is liable for any resulting damage.

Art. 891

III. Effect I If the debtor is in default the creditor has the right to satisfy his or her

1. Rights of th :
pie d‘{ie“ otthe  claim from the proceeds of the pledge.

2 The general lien provides the creditor with security for his or her
claim, including contractual interest, debt enforcement costs and default
interest.

Art. 892

2. Scor;el,of the 1 The general lien encumbers the pledged chattel including its accesso-
general lien .
ries.

2 Unless otherwise agreed, the pledgee must deliver the natural fruits of
the pledged chattel to the owner once they are no longer a constituent
part thereof.

3 Fruits which are a constituent part of the pledged chattel at the time of
its realisation are included in it.

Art. 893

3. Rank I Where there are several pledges on the same chattel, the pledgees are
satisfied according to their rank.

2 Rank is determined by the date on which the pledges were established.

Art. 894

4. D[efault agree- - Any agreement stipulating that the pledged chattel will become the
e property of the pledgee in the event of default on the part of the debtor
is invalid.

Art. 895

B.Speciallien 1 A creditor has the right to retain chattels and securities which have

I Requirements  come into his or her possession with the debtor’s consent until his or
her claim has been satisfied, providing such claim is due and intrinsi-
cally connected with the retained objects.

2 Between persons engaged in commerce, an intrinsic connection exists
where both the claim and the retained objects relate to their commercial
dealings.
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3 The creditor has a special lien provided that third parties do not have
rights as a result of prior possession, even if the chattel which he or she
has received in good faith does not belong to the debtor.

Art. 896

1 No special lien may be asserted over chattels which by their nature are
not realisable.

2 Equally, no special lien may be asserted where to do so would be in-
compatible with an obligation assumed by the creditor or with instruc-
tions issued by the debtor prior to or upon transfer of the chattel or with
public policy.

Art. 897

! In the event of the debtor’s insolvency, the creditor has a special lien
even if his or her claim is not yet due.

2 If the insolvency did not occur or become known to the creditor until
after transfer of the chattel, the special lien may be exercised even if
incompatible with a prior obligation or with a special instruction issued
by the debtor.

Art. 898

1If the debtor is in default and fails to provide sufficient security, the
creditor is entitled to realise the retained object in the same manner as
a pledged chattel after notifying the debtor.

2 Where retained registered securities are to be realised, the debt en-
forcement or bankruptcy official must take the necessary steps on the
debtor’s behalf.

Chapter Two: Liens on Debts and Other Rights

Art. 899
I Debts or other rights may be pledged provided they are assignable.

2 Unless otherwise provided, a general lien on debts and other rights is
regulated by the provisions governing the pledging of chattels.
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Art. 900

B. Establishment 1 [ order to pledge a debt not evidenced in writing or for which only a
gr}j'l‘;:fycé‘]:rﬁg borrower’s note exists, the pledge agreement must be executed in writ-
ing and, where applicable, the borrower’s note transferred.

2 The pledgee and the pledger may inform the debtor of the pledge.

3 In order to pledge other rights, a written pledge agreement must be
drawn up and any form required for the transfer must be observed.

Art. 901

ILInthe caseof 1 ]n the case of bearer securities, delivery of the certificate to the
securities . . .
pledgee is sufficient to establish the pledge.

2 In the case of other securities, the certificate must be delivered and
either endorsed or accompanied by a declaration of assignment.

3 The pledging of intermediated securities is governed exclusively by
the Intermediated Securities Act of 3 October 2008670.671

Art. 902

IIL In the case of - 1 Where there are documents of title to goods, the goods may be pledged
documents of ti- .
tle to goods by pledgmg the documents.

2 Where a special warrant exists in addition to a document of title to
goods, pledging the warrant is sufficient to pledge the goods, provided
notice of the pledge including the amount of the debt and the maturity
date is entered on the document of title.

Art. 903

1\17~d5ub0rdinat° A subordinate pledge of a debt is valid only if the prior ranking pledgee
precee is notified in writing of the subordinate pledge by the creditor or by the
subordinate pledgee.

Art. 904

C. Effect ! Unless otherwise agreed, a pledge of interest-bearing debts or other

lit;:’“e"‘ of secu- debts conferring periodic subsidiary benefits, such as dividends, is lim-
ited to the current debt and the creditor is not entitled to payments which
have already fallen due.
2 However, where such subsidiary rights are evidenced by separate doc-
uments, unless otherwise agreed, they are also covered by pledged to
the extent that the pledge has been validly established.

670 SR 957.1

671 Inserted by Annex No 1 of the Intermediated Securities Act of 3 Oct. 2008, in force since
1 Jan. 2010 (AS 2009 3577; BB12006 9315).
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II. Representa-
tion of pledged
shares and capi-
tal contributions
to limited liabil-
ity companies672

III. Administra-
tion and payment

A. Pawnbrokers
1. Licensing

1. Duration of li-
cence

Art. 905

I Pledged shares are represented at general meetings of shareholders by
the shareholder rather than the pledgee.

2 Pledged capital contributions to a limited liability company are repre-
sented in the members' general meeting by the member rather than the
pledgee.673

Art. 906

LIf diligent administration so requires, the creditor may give notice to
terminate the pledged claim and collect the debt and the pledgee is en-
titled to request that such procedures be carried out.

2 Once notified of the pledge, the debtor may make payment to either
the creditor or the pledgee, but only with the other party’s consent.

3 Where no such consent is forthcoming, he or she must deposit the
amount due.

Chapter Three: Pawnbroking

Art. 907

I' Any person wishing to operate as a pawnbroker requires a licence
from the cantonal government.

2 Cantonal law may provide that such licences are granted only to can-
tonal or communal bodies and charitable organisations.

3 The cantons may levy fees from pawnbrokers.

Art. 908

I A licences is granted to private pawnbrokers for a specific period only,
but may be renewed.

2 A licence may be revoked at any time if the pawnbroker fails to com-
ply with the provisions applicable to his or her business.

672 Inserted by Annex No 1 of the FA of 16 Dec. 2005 (Law on limited liability companies
and modifications to the law on companies limited by shares, cooperatives, the commer-
cial register and company names), in force since 1 Jan. 2008 (AS 2007 4791;
BB12002 3148, 2004 3969).

673 Inserted by Annex No 1 of the FA of 16 Dec. 2005 (Law on limited liability companies
and modifications to the law on companies limited by shares, cooperatives, the commer-
cial register and company names), in force since 1 Jan. 2008 (AS 2007 4791;
BB12002 3148, 2004 3969).
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Art. 909
B. Pawning A chattel is pawned by delivering it to the pawnbroker against receipt.
1. Establishment
Art. 910
11. Effect 1 If the pawned chattel is not redeemed by the redemption deadline, the
I";CNSV‘;': d"cfhanel pawnbquer may sell it at public auction after making a prior call for
redemption.

2 The pawnbroker has no claim against the pledger.

Art. 911

Zi Rightto sur- 1 If the auction proceeds exceed the pawned amount, the pledger is en-
s titled to the surplus.

2 Several claims against the same pledger may be treated as a single
claim for the purpose of calculating the surplus.

3 The claim to the surplus prescribes five years after the sale of the
pawned chattel.

Art. 912

1L Redemption 1 Provided it has not yet been sold, the pledger may redeem the pawned
of the pawned . .
chattel chattel against return of the receipt.

1. Right of re-

demption 2 If the pledger is unable to present the receipt, he or she is entitled to

redeem the pawned chattel after the redemption deadline provided he
or she establishes his or her entitlement.

3 As of six months after the redemption deadline, the pledger also has
such right even where the pawnbroker has expressly reserved the right
to release the pawned chattel only against return of the receipt.

Art. 913
2 Pawnbroker’s | On redemption the pawnbroker is entitled to charge interest for the
rights full current month.

21f the pawnbroker has expressly reserved the right to return the
pawned chattel to any bearer of the pawn receipt, he or she may do so
as long as he or she does not know and could not reasonably be expected
to know that the bearer acquired the receipt unlawfully.

Art. 914

C. llq’tufcfhase with - Commercial purchases with right of repurchase are deemed equivalent
T1 of repur- .
chase. P to pawnbroking.
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A. Definition
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1. Definition

II. Direct and de-
rivative posses-
sion

III. Temporary
interruption

B. Transfer

1. Among parties
present in person

Art. 915

I Cantonal law may issue further regulations governing pawnbroking.
2674

Chapter Four: ...

Art. 916-918675

Division Three: Possession and the Land Register
Title Twenty-Four: Possession

Art. 919
1 Effective control over a thing constitutes possession of it.

2 In the case of easements and real burdens, effective exercise of the
right constitutes possession.

Art. 920

I' Where the possessor transfers an object to a third party in order to
confer on him or her a limited right in rem or a personal right, both are
considered to have possession.

2 The owner of the object has direct possession and any other possessor
has derivative possession.

Art. 921

Possession is not lost if the exercise of effective control is impeded or
interrupted by occurrences of a temporary nature.

Art. 922

1 Possession is transferred by the delivery of the object itself or of the
means by which the recipient may gain effective control of it.

2 Transfer is complete once the transferee is able to exercise effective
control over the object with the consent of the prior possessor.

674 Repealed by Section I 21 of the FA of 15 Dec. 1989 on the Approval of Cantonal Decrees
by the Confederation, with effect from 1 Feb. 1991 (AS 1991 362; BB1 1988 11 1333).

675 Repealed by Art. 52 No 2 of the Mortgage Bond Act of 25 June 1930, with effect from
1 Feb. 1931 (BS 2 747; BBI 1925 111 527).
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Art. 923

II. Among absent - Transfer among persons who are absent is completed on delivery of the
crsons . . .
P object to the transferee or his or her representative.

Art. 924

U}f ;yci:i?(t)rl:nsfer I Possession of an object may be acquired without physical delivery if
PRyt a third party or the transferor himself retains possession of it in terms
of a special legal relationship.

2 The transfer is not binding on the third party who retains possession
of the object until he or she has been notified thereof by the transferor.

3 The third party is entitled to refuse delivery to the acquirer for the
same reasons for which he or she could have refused delivery to the
transferor.

Art. 925

é\ﬁ In thet case of 1 Delivery of documents of title to goods which have been consigned to
jocuments of t1- . . . .
tle to goods a carrier or a warchouse is equivalent to the delivery of the goods them-

selves.

2 However, where a bona fide acquirer of the document of title to goods
is in conflict with a bona fide acquirer of the goods, the latter has prior-
ity.

Art. 926

¢ Legal reme- 1 A possessor has the right to use force in self-defence against any un-
1. Protection of lawful interference.

e 2 If he or she has been dispossessed of an object by force or by clandes-
againstinterfer-  tine means, he or she has the right to recover it immediately by expel-
ence ling the trespasser from the property or, in the case of a chattel, by tak-

ing it from a person caught in the act and pursued immediately.

3 In doing so, he or she must abstain from all force not justified by the
circumstances.

Art. 927

%t/?,ction forres- 1 A person who wrongfully dispossesses another of an object is obliged
fution to return it, even if he or she claims a better right to it.

2 If the defendant may immediately show a better right entitling him or
her to reclaim the object from the claimant, he or she may refuse to
return it.

3 The claim is for restitution of the object plus damages.
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3. Action for
trespass

4. Admissibility
and prescription

II. Remedies

1. Presumption
of ownership

2. Presumption
of indirect own-
ership

3. Action against
the possessor

4. Power of dis-
posal and right
of restitution

a. Entrusted ob-
jects
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Art. 928

I' A possessor disturbed by trespass may bring an action against the tres-
passer even if the latter claims to be in the right.

2 The claim is for cessation of trespass, prohibition of further trespass
and damages.

Art. 929

I An action for restitution or trespass is only admissible if the possessor
sues for restitution of the object or for cessation of trespass immediately
on becoming aware of the interference in his or her rights and the iden-
tity of the trespasser.

2 The action prescribes one year after the date of the trespass or dispos-
session even if the claimant did not become aware of the interference in
his or her rights and the identity of the trespasser until a later date.

Art. 930
1 The possessor of a chattel is presumed to be its owner.

2 Each previous possessor is presumed to have been the owner of the
chattel while it was in his or her possession.

Art. 931

I The possessor of a chattel who does not purport to be its owner may
invoke the presumption that the person from whom he or she received
it in good faith is the owner.

2 Where a person possessing a chattel invokes a limited right in rem or
a personal right, the existence of such a right is presumed, but such pre-
sumption cannot be invoked against the person from whom the posses-
sor received the chattel.

Art. 932

The possessor of a chattel may invoke the presumption of his or her
better right in any action brought against him, subject to the provisions
governing wrongful dispossession or trespass.

Art. 933

A person who takes possession of a chattel in good faith in order to
become its owner or to acquire a limited right in rem is protected therein
even if the chattel was entrusted to the transferor without any authority
to effect the transfer.
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b. Stolen or lost
chattels

c. Cash and
bearer securities

d. Bad faith

5. Presumption
of title to land

Art. 934

I'A possessor whose chattel has been stolen or lost, or who has other-
wise been dispossessed of it against his or her will, may reclaim it from
any possessor within a period of five years. Article 722 is reserved.676

1bis The right to recover an object of cultural heritage as defined by Ar-
ticle 2 paragraph 1 of the Cultural Property Transfer Act of 20 June
2003677, possession of which has been lost against the owner’s will,
prescribes one year after the owner becomes aware of where and by
whom such object is being held, but at the latest 30 years after the
loss.678

21f a chattel has been sold at public auction, or on the market, or by a
merchant dealing in goods of the same kind, it may be reclaimed from
the first and any subsequent bona fide purchaser only against reim-
bursement of the price paid.

3 In other respects, restitution is subject to the provisions governing pos-
session in good faith.

Art. 935

Cash and bearer securities cannot be reclaimed from a recipient in good
faith even if the possessor was dispossessed of them against his or her
will.

Art. 936

I A person who has not acquired a chattel in good faith may be required
by the previous possessor to return it at any time.

2 However, if the previous possessor likewise did not acquire the chattel
in good faith, he or she cannot reclaim the chattel from any subsequent
POSSESSOr.

Art. 937

!'In respect of land recorded in the land register, only the person regis-
tered may invoke presumption of title and bring an action for recovery
of possession.

2 However, a person who exercises effective control over the land may
bring an action for wrongful dispossession or trespass.

676 Amended by No I of the FA of 4 Oct. 2002 (Article of Basic Principles: Animals), in
force since 1 April 2003 (AS 2003 463; BB12002 4164 5086).

677 SR 444.1

678 TInserted by Art. 32 No 1 of the Federal Act on Transfer of Cultural Heritage of
20 June 2003, in force since 1 June 2005 (AS 2005 1869; BBI 2002 535).
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III. Liability

1. Possessor in
good faith

a. Use

b. Indemnity

2. Possession in
bad faith

1V. Adverse pos-
session

A. Organisation
1. Constituent
parts

1. In general
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Art. 938

I' A person possessing an object in good faith is not liable to its rightful
owner for the consequences of using it in accordance with his or her
presumed right.

2 He or she is not obliged to replace what has been lost or damaged.

Art. 939

I Where the rightful owner requests restitution of an object, the posses-
sor in good faith may request indemnification for any necessary or use-
ful expenditure incurred and may refuse to surrender the object until
such indemnification is forthcoming.

2 He or she has no right to indemnification of other expenditure, but
where none is proffered, he or she may remove anything for which he
or she has incurred cost, provided this may be done without damaging
the property.

3 Any fruits collected by a possessor are set off against his or her claim
for indemnification.

Art. 940

I' A person possessing an object in bad faith must return it to the rightful
owner and compensate him or her for any damage resulting from such
wrongful possession, including any fruits he or she collected or failed
to collect.

2 He or she may claim indemnification only of such expenditure as the
rightful owner would also have had to incur.

3 As long as a possessor does not know to whom he or she must surren-
der the object, he or she is only liable for damage for which he or she is
at fault.

Art. 941

A possessor fulfilling the requirements of adverse possession may count
his or her predecessor’s period of possession as part of his or her own
provided his or her predecessor’s possession also qualified as adverse
possession.

Title Twenty-Five: The Land Register

Art. 942
I The land register is kept as a record of property rights.
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2. Registered
data

a. Object

b. Exceptions

3. Registers

2 It consists of the main register, the plans, property directories, sup-
porting documents and property descriptions appended to the main reg-
ister, and the journal.

3 The land register may be kept on paper or electronically.679

4 Where the land register is kept electronically, legal effect attaches to
such data as are properly stored in the system and legible in letters and
figures or displayed on plans by means of the technical capabilities of
the devices and equipment used by the land register office.680

Art. 943081

I The following are recorded in the land register as immovable prop-
erty:

1. parcels of land and the buildings thereon;

2. distinct and permanent rights recorded in the land register;
3. mines;

4. co-ownership shares in immovable property.

2 The Federal Council issues detailed regulations governing the prereq-
uisites for and method of registration of distinct and permanent rights,
mines and co-ownership shares in immovable property.

Art. 944

I Tmmovable property which is not privately owned and is in public use
will be recorded in the land register only if rights in rem attaching to
such property are to be registered or if cantonal law provides for its
registration.

2 If registered immovable property is transformed into property that is

not subject to registration, it is deleted from the land register.
3682

Art. 945

I Each item of immovable property has its own folio and number in the

a. Main Register main register.

679 Inserted by Annex 1 of the FA of 19 Dec. 2003 on Electronic Signatures, in force since
1 Jan. 2005 (AS 2004 5085; BB1 2001 5679).

680  Inserted by Annex 1 of the FA of 19 Dec. 2003 on Electronic Signatures, in force since
1 Jan. 2005 (AS 2004 5085; BB1 2001 5679).

681 Amended by No I of the FA of 19 Dec. 1963, in force since 1 Jan. 1965
(AS 1964 993; BB1 1962 11 1461).

682 Repealed by No I of the FA of 4 Oct. 1991 on the Partial Revision of the Civil Code (Im-
moveable Property Law) and the Code of Obligations (Sale of Immoveable Property),
with effect from 1 Jan. 1994 (AS 1993 1404; BBI 1988 III 953).
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b. Folio

c. Joint folio

d. Journal, sup-
porting docu-
ments

4. Implementing
ordinances

a. In general683

2 The procedure to be followed in the event of the division or consoli-
dation of immovable property is determined by Federal Council ordi-
nance.

Art. 946
I The following data is entered in separate sections on each folio:
1. ownership;

2. the easements and real burdens established in favour of or en-
cumbering the property;

3. the liens with which it is encumbered.

2 Accessories may be noted on the folio at the owner’s request and, once
noted, may be deleted only with the consent of all such interested parties
as are evident from the land register.

Art. 947

I Two or more parcels of land may be entered on one folio with the
owner’s consent, regardless of whether they are contiguous.

2 The entries on such folio are valid for all the land in question with the
exception of easements.

3 The owner may at any time request that entries for individual parcels
of land be removed from a joint folio, all rights being reserved.

Art. 948

I Applications for entry in the land register are recorded without delay
in the journal in chronological order indicating the applicant and the
object of his or her request.

2 Supporting documents are duly classified and archived.

3 In cantons where the land registrar is authorised to draw up public
deeds, the supporting documents may be replaced by an official record
whose entries constitute public deeds.

Art. 949

I The Federal Council prescribes the land register forms, issues the nec-
essary regulations and regulates at its discretion the keeping of auxiliary
registers.

2 The cantons may establish special provisions governing the registra-
tion of rights in rem on land under cantonal law, but such provisions
become valid only when approved by the Confederation.

683 Amended by No 1 of the FA of 19 Dec. 2003 on Electronic Signatures, in force since
1 Jan. 2005 (AS 2004 5085; BB1 2001 5679).
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b. For electronic
registers

4a. Personal
identifier in the
land register

4b. National im-
movable prop-
erty search

Art. 9494634

I'A canton wishing to keep the land register electronically must obtain
the approval of the Federal Department of Justice and Police.
2 The Federal Council regulates:
1. the authorisation procedure;
2. the scope and technical details of the electronic land register,
particularly the procedure by which entries become effective;

3. whether and on what conditions electronic communication
with the land register office is permissible;

4.  whether and on what conditions the public will be given ac-
cess to unrestricted data recorded in the main register;

5. data access, the logging of retrieval requests and conditions
for the withdrawal of user entitlements in the event of abuse;

6. data protection;
7. long-term data security and data archiving.

3 The Federal Department of Justice and Police and the Federal Depart-
ment of Defence, Civil Protection and Sport define data models and
standard interfaces for the land register and official land surveys.

Art. 9495685

' The land register offices shall systematically use the OASI number to
identify persons.

2 They shall only disclose the OASI number to other bodies and insti-
tutions that require the number in order to fulfil their statutory duties in
connection with the land register and which are entitled to make sys-
tematic use of this number.

Art. 949,686

The Federal Council shall regulate the national search by the competent
authorities for immovable properties in which a person identified by
their OASI number holds rights.

684 Inserted by No I of the FA of 4 Oct. 1991 on the Partial Revision of the Civil Code (Im-
movable Property Law) and of the Code of Obligations (Purchase of Land;
AS 1993 1404; BBI 1988 111 953). Amended by No 1 of the FA of 19 Dec. 2003 on Elec-
tronic Signatures, in force since 1 Jan. 2005 (AS 2004 5085; BB1 2001 5679).

685 Inserted by No I 2 of the FA of 15 Dec. 2017 (Registration of Civil Status and Land Reg-
ister), in force since 1 Jan. 2023 (AS 2018 4017; 2021 917; BB1 2014 3551).

686 Inserted by No I 2 of the FA of 15 Dec. 2017 (Registration of Civil Status and Land Reg-
ister), in force since 1 Jan. 2023 (AS 2018 4017; 2021 917; BBI1 2014 3551).
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4c. Commission-
ing private indi-
viduals to use the
electronic ver-
sion of the land
register

5. Official cadas-
tral survey

1I. Keeping the
register

1. Districts

a. Allocation to
districts

b. Land strad-
dling more than
one district

Art. 9494687

I The cantons which maintain the land register electronically may com-
mission private individuals to:

1. ensure access to the data in the land register in the retrieval pro-
cess;

2. ensure public access to the data of the main register which can
be viewed without proof of interest;

3. to carry out electronic transactions with the land register office.

2 The commissioned individuals are subject to the oversight of the can-
tons and of the Confederation.

Art. 9500688

I The entry for and description of each parcel of land in the register are
based on the official cadastral survey, and in particular on a plan drawn
for the land register.

2 The Geoinformation Act of 5 October 2007689 regulates the qualita-
tive and technical requirements of the official cadastral survey.

Art. 951
1 For land register purposes the cantons are divided into districts.

2 Immovable property is entered in the register for the district in which
it is situated.

Art. 952

I Immovable property that lies in more than one district is entered in the
register of each district, with reference being made to the register of the
other districts.

2 Entries which establish rights are to be made in the register of the dis-
trict in which the largest part of the property is situated.

3 Entries in this land register will be notified by the registrar to the other
land register offices.

687 Inserted by No I 2 of the FA of 15 Dec. 2017 (Registration of Civil Status and Land Reg-
ister), in force since 1 Jan. 2019 (AS 2018 4017; BB1 2014 3551).

688  Amended by Annex No II of the FA of 5 Oct. 2007 on Geoinformation, in force since
1 July 2008 (AS 2008 2793; BB1 2006 7817).

689 SR 510.62
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2. Land register
offices

3. Fees

1L Liability®!

IV. Administra-
tive supervision

V. Legal protec-
tion

1. Right of ap-
peal

Art. 953

I The cantons are responsible for setting up the land register offices, the
demarcation of the districts, the appointment and remuneration of offi-
cials and supervision arrangements.

2 The regulations issued by the cantons, save for those concerning the
appointment and remuneration of officials, are subject to approval by
the Confederation.690

Art. 954

1 The cantons may levy fees for entry in the land register and for the
necessary surveys.

2 No charge may be made for entries relating to land improvements or
to land exchanges for the purpose of agricultural consolidation.

Art. 955

1 The cantons are liable for any damage arising from the maintenance
of the land register.

2 They have a right of recourse against the land register officials and
employees and against the immediate supervisory bodies if they are at
fault.

3 They may require the officials and employees to provide security.

Art. 956992

I The management of the land register offices is subject to the adminis-
trative supervision of the cantons.

2 The Confederation exercises the supervisory control.

Art. 9564693

A ruling issued by the land register office may be contested before an
authority designated by the canton; a ruling includes the unlawful re-
fusal to carry out or delay in carrying out an official act.

690 Amended by No 11 21 of the FA of 15 Dec. 1989 on the Approval of Cantonal Decrees by
the Confederation, in force since 1 Feb. 1991 (AS 1991 362; BB1 1988 11 1333).

691 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637; BB1 2007

5283).

692 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637; BB1 2007

5283).

693 Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637; BB1 2007

5283).
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2. Appeal pro-
ceedings

B. Registration

I. Land register
entries

1. Ownership
and rights in rem

2. Priority no-
tices
a. Personal rights

2 The following persons are entitled to appeal:

1. any person who suffers particular prejudice due to a ruling is-
sued by the land register office and who has a legitimate interest
in its revocation or amendment;

2. the cantonal administrative supervisory authority it has a right
of appeal under cantonal law;

3. the federal supervisory authority.

3 No appeal may be brought against an entry, amendment or deletion of
rights in rem or priority notices executed in the main register.

Art. 9565694

I The period within which an appeal to the cantonal appellate authori-
ties must be filed amounts to 30 days.

2 Where the land register office refuses to carry out or delays in carrying
out a specific official act, however, an appeal may be filed at any time.

Art. 957695

Art. 958

The following rights to immovable property are recorded in the land
register:

1. ownership;
2. easements and real burdens;

3. liens.

Art. 959

1 Personal rights may be entered under priority notice in the land regis-
ter where such notices are expressly provided for by law, as is the case
for a right of pre-emption, right of repurchase, right of purchase, usu-
fructuary lease and tenancy.

2 By virtue of being entered under priority notice, they may be invoked
against any rights subsequently acquired.

694 Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637; BB1 2007

5283).

695 Repealed by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), with effect from 1 Jan. 2012 (AS 2011 4637; BB1 2007

5283).
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b. Restrictions
on powers of dis-
posal

c. Provisional
entries

d. Entry of sub-
ordinate rights

Art. 960

I Restrictions on powers of disposal may be entered under priority no-
tice for individual parcels of land if they result from:

1. an official order made to secure disputed or enforceable
claims;

2.696 3 distraint order;

3.697a case in which entry under priority notice is envisaged by
law, such as a remainderman’s expectancy.

2 On entry under priority notice, the restrictions on powers of disposal
become effective against all subsequently acquired rights.

Art. 961
1 Provisional entries may be made in the land register:
1. in order to secure asserted rights in rem;

2.  in the cases where the law permits the applicant to complete
his or her application.

2 They are made either with the consent of all interested parties or by
court order and the right, provided it is later confirmed, becomes effec-
tive in rem as of the date of the provisional entry.

3 The court rules on the application and, provided the applicant satisfies
the court of his or her entitlement, approves the provisional entry, pre-
cisely specifying its nature, duration and effect and, where necessary,
setting a time limit within which the applicant must bring an action to
assert his or her rights.698

Art. 961a6%

A priority notice in the land register does not preclude the registration
of a right with a subordinate rank.

696 Amended by Annex No 4 of the FA of 16 Dec. 1994, in force since 1 Jan. 1997
(AS 1995 1227; BBl 1991 11T 1).

697 Amended by No I 4 of the Federal Act of 26 June 1998, in force since 1 Jan. 2000
(AS 1999 1118; BB1 19961 1).

698  Amended by Annex 1 No 11 3 of the Civil Procedure Code of 19 Dec. 2008, in force since
1 Jan. 2011 (AS 2010 1739; BB12006 7221).

699 Inserted by No I of the FA of 4 Oct. 1991 on the Partial Revision of the Civil Code (Im-
movable Property Law) and of the Code of Obligations (Purchase of Land), in force since
1 Jan. 1994 (AS 1993 1404; BB1 1988 III 953).
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1I. Noting

1. Restrictions
under public law

2. Of representa-
tives

1II. Require-
ments for entry

1. Applications
a. For an entry

Art. 962700

I The state authority or another public body must arrange for a public
law restriction on ownership ordered in respect of a specific property
that imposes a permanent restriction on use or power of disposal or duty
relating to the property on the owner to be noted in the land register.

2 Where the restriction on ownership ceases to apply, the state authority
or the other public body must arrange for the note to be deleted from
the land register. If the state authority or the other public body fails to
act, the land register office may delete the note ex officio.

3 The Federal Council shall stipulate the areas of cantonal law in which
restrictions on ownership must be noted in the land register. The can-
tons may provide for additional notes. They shall draw up a list of cir-
cumstances requiring a note, which must be passed on to the Confeder-
ation.

Art. 9624701
The following may be noted in the land register:

1. the statutory representative at his or her request or at the request
of the competent authority;

2.  the estate administrator, the representative of the heirs, the offi-
cial liquidator and the executors at their request or at the request
of the heirs or the competent authority;

3. therepresentative of an owner, charge creditor or easement ben-
eficiary whose whereabouts are unknown at his or her request
or at the request of the court;

4. the representative of a legal entity or other rights holder in the
absence of the required management body at his or her request
or at the request of the court;

5. the administrator of a condominium association at his or her re-
quest or at the request of the condominium owners meeting or
of the court.

Art. 963

I Entries in the land register are based on a written declaration by the
owner of the immovable property to which the entry relates.

700 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637; BB1 2007

5283).

701 Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637; BB1 2007

5283).
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b. For a deletion

2. Authority

a. Valid proof of
authority

b. Completion of
application

IV. Manner of
entry
1. In general

2 No declaration by the owner is required where the acquirer may rely
on a provision of the law, a final court judgment or a document having
effect equal to that of a court judgment.

3 The officials authorised to execute public deeds may be instructed by
the cantons to notify the transactions certified by such deeds for entry
in the land register.

Art. 964

I Amendment or deletion of an entry in the land register requires an
declaration in writing by the person whose entitlement results from the
entry.

2 Such application may be made by signing the journal.

Art. 965

I' A disposition in the land register, such as an entry, amendment or de-
letion, may be made only on the basis of documents establishing the
right to make such disposition and its legal basis.

2 Authority to request a disposition is established by proof that the applicant
is the person entitled by virtue of the entry in the land register or has
been duly vested with a power of attorney by said person.

3 The legal basis for the requested disposition is established by proof
that the formal requirements have been observed.

Art. 966

I Where the documentation required for a disposition in the land regis-
ter is not forthcoming, the application is rejected.

2 However, provided the legal basis is established and the application
lacks only certain documents, a provisional entry may be made with the
owner’s consent or by court order.

Art. 967

1 The entries in the main register are made in the order in which appli-
cations are received or in which certifications and declarations are
signed by the land registrar.

2 Interested parties will be provided on request with an extract of the
entry.

3 The formal requirements for entries, deletions and extracts are regu-
lated by the Federal Council.
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2. For easements

V. Duty to notify

C. Public nature
of land register
1. Information
and right of con-
sultation

11. Publication

Art. 968

Easements are entered and deleted on the folios of both the dominant
and servient properties.

Art. 969

I The registrar must notify interested parties of all dispositions in the
land register made without their knowledge; he or she shall, in particu-
lar, notify any acquisition of ownership by a third party to parties with
rights of pre-emption which are entered under priority notice in the land
register or to parties with rights which exist by law and are evident from
the land register.702

2 The time limit for challenging such dispositions begins on receipt of
such notification.

Art. 970703

I Any person showing a legitimate interest is entitled to consult the land
register or to be provided with an extract.

2 A person is entitled to obtain the following information from the main
register without showing a legitimate interest:

1. the name and description of the immovable property;
2. the name and identity of the owner;
3. the form of ownership and the date of acquisition.

3 The Federal Council shall specify other particulars of easements, real
burdens and notices in the register which may be made public without
the need to show a legitimate interest. It shall pay due regard to the
protection of personal privacy.

4 An objection based on ignorance of a land register entry is inadmissi-
ble.

Art. 9704704

I The cantons may provide that all acquisitions of immovable property
be published.

702 Amended by No I of the FA of 4 Oct. 1991 on the Partial Revision of the Civil Code (Im-
movable Property Law) and of the Code of Obligations (Purchase of Land), in force since
1 Jan. 1994 (AS 1993 1404; BB1 1988 III 953).

703 Amended by Annex No 1 of the FA of 19 Dec 2003 on Electronic Signatures, in force
since 1 Jan. 2005 (AS 2004 5085; BB1 2001 5679).

704 Inserted by No I of the FA of 4 Oct. 1991 on the Partial Revision of the Civil Code (Im-
movable Property Law) and of the Code of Obligations (Purchase of Land;
AS 1993 1404; BB1 1988 111 953). Amended by Annex No 1 of the FA of 19 Dec. 2003
on Electronic Signatures, in force since 1 Jan. 2005 (AS 2004 5085; BB1 2001 5679).
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D. Effect
1. Need for an
entry

I1. Effect of en-
try
1. In general

2. In relation to
third parties act-
ing in good faith

3. In relation to
third parties act-
ing in bad faith

2 They may not publish the consideration involved in a division of es-
tate, an advance against a person’s share of an inheritance, a marital
agreement or a liquidation of marital property.

Art. 971

1 ' Where the establishment of a right in rem is subject to entry in the
land register, such right has effect in rem only if it has been entered.

2 Within the limits of such entry, the scope of a right may be established
by supporting documents or in some other manner.

Art. 972

1 Rights in rem are established and assigned their rank and date by vir-
tue of being entered in the main register.

2 The entry has retroactive effect as of its recording in the journal, pro-
vided the supporting documents required by law are included with the
application or, in the case of provisional entries, are submitted in good
time.

3 In cantons where the registrar draws up public deeds by means of an
entry in an official record of title, such a record constitutes entry in the
journal.

Art. 973

I Any person who, relying in good faith on an entry in the land register,
has acquired property or any other right in rem in reliance thereon, is
protected in such acquisition.

2 This rule does not apply to boundaries of land in areas designated by
the cantons as being in permanent danger of ground displacement.705

Art. 974

UIf the entry of a right in rem is unwarranted, a third party who is or
ought to be aware thereof may not rely on the entry.

2 An entry is unwarranted if it is without legal basis or was made on the
basis of an invalid transaction.

3 A person whose rights in rem are infringed by such an entry may in-
voke its defectiveness directly against the third party acting in bad faith.

705 Inserted by No I of the FA of 4 Oct. 1991 on the Partial Revision of the Civil Code (Im-
movable Property Law) and of the Code of Obligations (Purchase of Land), in force since
1 Jan. 1994 (AS 1993 1404; BB1 1988 III 953).

279 /360



210

Swiss Civil Code

E. Deletion and
amendment of
entries

1. Revision

1. On the divi-
sion of property

2. In the case of
the consolidation
of parcels of land

II. Unwarranted
entries708

Art. 9744706

LIf a property is divided, the easements, priority notices and notes for
each divided part must be revised.

2 The owner of the property being divided must advise the land register
office which entries to delete and which to transfer to the divided parts. If
this is not done, the application must be rejected.

3 Where an entry according to the supporting documents or the circum-
stances does not relate to a divided part, it must be deleted. The proce-
dure is governed by the regulations on the deletion of an entry.

Art. 974b707

I Two or more parcels of land belonging to one owner may only be
consolidated if no mortgage rights or real burdens have to be transferred
from the individual parcels to the consolidated property or if the creditor
consents.

2 If easements, priority notices or notes encumbering the property must
be recorded, they may be consolidated only if the beneficiaries consent
or if their rights are not prejudiced due to the nature of the encumbrance.

3 If easements, priority notices or notes benefiting the property real es-
tate must be recorded, they may only be consolidated if the owner of
the servient property consents or if the encumbrance is not increased by
consolidation.

4 The provisions on revision on the division of property apply by anal-
ogy.

Art. 975

I Where an entry of a right in rem is unwarranted or a correct entry has
been deleted or modified in an unwarranted manner, any person whose
rights in rem are thereby infringed may bring an action for deletion or
amendment of the entry.

2 Rights in rem acquired in good faith by third parties relying on the
entry and claims for damages are reserved.

706 Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637; BB1 2007

5283).

707 Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637; BB1 2007

5283).

708 Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637; BB1 2007

5283).
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1II. Simplified
deletion

1. Clearly insig-
nificant entries

2. Other entries
a. In general

b. On objection

3. Public revi-
sion procedure

IV. Correc-
tions713

Art. 9767
The land register may delete an entry ex officio if the entry:

1. is limited in time and has lost its legal significance as it has ex-
pired;

2. relates to a non-assignable or non-heritable right of a deceased
person;
cannot affect the property due to the local situation;

relates to a property that no longer exists.

Art. 9764710

IIf an entry in all probability has no legal importance, in particular be-
cause according to the supporting documents or the circumstances it
does not relate to the property, then any person encumbered may re-
quest its deletion.

2If the land register office regards the request as justified, it shall in-
form the beneficiary that it will delete the entry unless he or she files an
objection with land register office within 30 days.

Art. 9765711

I If the beneficiary files an objection, the land register office shall reas-
sess the request for deletion at the request of the encumbered person.

2 If the land register office concludes that the request should be granted
despite the objection, it shall notify the beneficiary that it will delete the
entry from the main register unless the beneficiary brings a court action
to declare that the entry is of legal significance.

Art. 976¢712

L If conditions have changed in fact or law in a specific area and as a
result a large number of easements, priority notices or notes have com-
pletely or largely lapsed or if the situation can no longer be determined,
the authority designated by the canton may order a revision in this area.

2 This order must be noted in the corresponding land register folios.

3 The cantons shall regulate the details and the procedure. They may
further simplify the revision procedure or issue regulations that deviate
from federal law.

Art. 977

I Unless the interested parties consent in writing, the land registrar may
correct the register only in accordance with a court order.
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2 Instead of correcting an unwarranted entry, the registrar may delete it
and make a new one.

3 The land registrar may correct typographical errors of his or her own
accord in accordance with regulations to be issued by the Federal Coun-
cil.

Final Title:
Commencement and Implementing Provisions7!4

Chapter One: Application of Former and New Law715

Art. 1

A. General pro- 1 When this Code comes into force, the legal effects of circumstances

visions
1. General rule of

which occurred previously remain subject to those provisions of federal

non-retroactive ~ Or cantonal law which were applicable when the circumstances oc-

effect

curred.

2 Accordingly, the legally binding nature and consequences of acts
which took place before the commencement hereof remain subject to
the law which was applicable at the time.

3 However, circumstances occurring after the commencement hereof
are subject to the new law, unless this Code provides otherwise.

Art. 2

II. Retroactive 1 The provisions of this Code specifically enacted in the interests of

effect

1. Public policy

public policy and good morals apply when it comes into force to all

and good morals ~ circumstances, unless this Code provides otherwise.

709

710

711

712

713

714

715

Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637; BB1 2007
5283).

Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637; BB1 2007
5283).

Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637; BB1 2007
5283).

Inserted by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637; BB1 2007
5283).

Amended by No I 1 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637; BB1 2007
5283).

Amended by No I 4 of the FA of 26 June 1998, in force since 1 Jan. 2000

(AS1999 1118; BB1199611).

Amended by No I 4 of the FA of 26 June 1998, in force since 1 Jan. 2000

(AS 1999 1118; BB11996 1 1).
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2. Relationships
defined by law

3. Non-vested
rights

B. Law of per-
sons

1. Capacity to act

1I. Presumed
death

Ila. Central civil
register database

2 Accordingly, provisions of the previous law which under the new law
are deemed to contravene public policy and good morals cease to apply
when the new law comes into force.

Art. 3

When this Code comes into force, legal relationships whose content is
defined by law irrespective of the will of the parties concerned are sub-
ject to the new law, even if previously such relationships were valid.

Art. 4

The legal effects of circumstances which occurred while the previous
law was still in force and which enjoy no protection under the new law
are subject to the latter once it has come into force.

Art. 5

I Capacity to act shall be assessed in all cases in accordance with the
provisions of this Code.

2 However, any person who has the capacity to act under the previous
law when this Code comes into force but who would not have the ca-
pacity to act under the new law will also be recognised as having the
capacity to act when this Code comes into force.

Art. 6

I The declaration of presumed death becomes subject to the new law
when this Code comes into force.

2 When this Code comes into force, declarations of death or absence
under the previous law have the same effects as a declaration of pre-
sumed death under the new law, but the consequences that have oc-
curred under the previous law prior to this Code coming into force, such
as succession or dissolution of marriage, remain valid.

3 Proceedings pending when the new law comes into force shall be re-
started in accordance with the provisions of this Code, taking account
of the time that has elapsed, or, if requested by the parties, concluded in
accordance with the previous procedure, respecting the previous dead-
lines.

Art. 64716

1 The Federal Council regulates the transition from the former proce-
dure for keeping the civil register to the electronic civil register.

716 Inserted by No 1 of the FA of 5 Oct. 2001 (Electronic civil register), in force since
1 July 2004 (AS 2004 2911; BBI1 2001 1639).
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III. Legal entities
1. In general718

la. Associations
that must be en-
tered in the com-
mercial register

2 The Confederation assumes the capital investment costs up to an
amount of 5 million francs.

Art. 60717

I Associations of persons and institutions or foundations that had ac-
quired legal personality under the previous law, retain their personality
under the new law even where they would not acquire legal personality
under the new law.

2 Existing legal entities that require to be entered in the public register
in accordance with this Code must register within five years of the com-
mencement of the new law even if no provision was made for registra-
tion under the previous law and are no longer recognised as legal enti-
ties on expiry of this time limit.

2bis Religious foundations and family foundation that are not entered in
the commercial register when the Amendment of 12 December 2014
(Art. 52 para. 2) comes into force continue to be recognised as legal
entities. They must be entered in the commercial register within five
years of the Amendment coming into force. The Federal Council shall
take the special circumstances of religious foundations into account
when determining the requirements for entry in the commercial regis-
ter.719

3 The status of the legal personality of all legal entities is determined by
the new law as soon as this Code comes into force.

Art. 6bbis 720

Existing associations in accordance with Article 61 paragraph 2 must
meet the requirements specified in Articles 61a and 69 paragraph 2
within 18 months of the Amendment of 19 March 2021 coming into
force. Existing associations in accordance with Article 61 paragraph 2
number 3 must also be entered in the commercial register within this
period.

717 Originally Art. 6a. Previously Art. 7.

718 Amended by Annex No 1 of the FA of 16 Dec. 2005 (Law on limited liability companies
and modifications to the law on companies limited by shares, cooperatives, the commer-
cial register and company names), in force since 1 Jan. 2008
(AS 2007 4791;BB1 2002 3148, 2004 3969).

719 TInserted by No I 1 of the FA of 12 Dec. 2014 on the Implementation of the 2012 Revision
of the Recommendations of the Financial Action Task Force, in force since 1 Jan. 2016
(AS 2015 1389; BB1 2014 605).

720 TInserted by Annex 1 No 1 of the FA of 19 March 2021, in force since 1 Jan. 2023
(AS 2021 656; 2022 551; BB12019 5451).
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Art. 6¢721

i{-lﬁcgﬁr;trisng The provisions of the Amendment of 16 December 2005722 relating to
U

accounting and auditors apply from first financial year that begins on
or after the commencement of this Code.

Art. 64723

{l\: Pqul?%ﬁ("; of The new law applies to proceedings that are already pending when the
€ 1ndividuaj .
against violence, amendment of 14 December 2018 comes into force.

threats or stalk-

ing

Art. 7724

C.Familylaw 1 The new law applies to marriage as soon as the Federal Act of 26 June

1. Marriage

1998725 has come into force.

2 Marriages subject to grounds for annulment under the previous law
may, once the new law has come into force, only be annulled under the
new law. However the period that has lapsed before this date will be
taken into account in determining time limits.

Art. 7a726

Ibis. Divorce I Divorce proceedings are governed by the new law as soon as the Fed-
1. Principle eral Act of 26 June 1998727 has come into force.

721

722
723

724

725
726

727

2 Divorces that had taken full legal effect under the previous law remain
valid; the new provisions on enforcement apply to periodic maintenance
payments or lump sum settlement that are fixed as an alternative to
maintenance or as a maintenance contribution.

3 Any amendment of the divorce decree is carried out in accordance
with the previous law with the exception of the provisions on children
and procedural matters.

Inserted by Annex No 1 of the FA of 16 Dec. 2005 (Law on limited liability companies
and modifications to the law on companies limited by shares, cooperatives, the commer-
cial register and company names), in force since 1 Jan. 2008

(AS 2007 4791; BB1 2002 3148, 2004 3969).

AS 2007 4791; BB1 2002 3148, 2004 3969

Inserted by No I 1 of the FA of 14 Dec. 2018 on Improving the Protection given to Vic-
tims of Violence, in force since 1 July 2020 (AS 2019 2273; BB12017 7307).

Inserted by No 14 of the FA of 26 June 1998, in force since 1 Jan. 2000

(AS 1999 1118; BB1 19961 1).

AS 1999 1118; BB119961 1

Inserted by No 14 of the FA of 26 June 1998, in force since 1 Jan. 2000

(AS 1999 1118; BB1 19961 1).

AS 1999 1118; BB119961 1
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2. Pending di-
vorce proceed-
ings

3.Period of sepa-
ration for pend-
ing divorce pro-
ceedings

4. Occupational
pension

Art. 7H728

I The new law applies to divorce proceedings that are pending on the
commencement of the Federal Act of 26 June 1998729 and which must
be judged by a cantonal authority.

2 New legal requests that are required due to the change in the applica-
ble law are permitted; uncontested parts of the judgment remain bind-
ing, unless they are materially so closely connected with the requests
that remain to be judged that it makes sense to reassess the entire case

3 The Federal Supreme Court decides in accordance with the previous
law in cases where the contested judgment was issued before the com-
mencement of the Federal Act of 26 June 1998; this also applies if the
case is referred back to the cantonal authority.

Art. 7¢730

For divorce proceedings that are pending on commencement of the
Amendment of 19 December 2003731 and must be judged by a cantonal
authority, the period of separation under the new law applies.

Art. 74732

1 ' The new law on occupational pensions on divorce applies as soon as
the amendment of 19 June 2015 comes into force.

2The new law applies to divorce cases pending before a cantonal court
at the time when the amendment of 19 June 2015 comes into force.

3 When the contested decision was made before the amendment of
19 June 2015 came into force, the Federal Supreme Court shall decide
under previous law; this also applies when a case is referred back to the
cantonal court.

728 TInserted by No I 4 of the FA of 26 June 1998, in force since 1 Jan. 2000
(AS 1999 1118; BB11996 1 1).

729 AS 1999 1118; BB119961 1

730 Inserted by No I of the FA of 19 Dec. 2003 (Period of Separation under Divorce Law), in
force since 1 June 2004 (AS 2004 2161; BB1 2003 3927 5825).

731 AS 2004 2161

732 TInserted by No I of the FA of 19 June 2015 (Equitable Division of Pensions on Divorce),
in force since 1 Jan. 2017 (AS 2016 2313; BB1 2013 4887).
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5. Conversion of
existing pensions

Iter. Effects the
marriage in gen-
eral

1. Principle

2. Surname

3. Citizenship

1. Marital prop-
erty law applica-
ble to marriages

contracted before

1 January
1912739

Art. 7¢733

IIf on divorce under the previous law the court, when deciding on the
equitable division of pensions, has awarded compensation to the enti-
tled spouse in the form of a pension that terminates on the death of the
liable or the entitled spouse, the entitled spouse may, within one year of
the amendment of 19 June 2015 coming into force, demand that he or
she be granted a life-long pension in accordance with Article 124a in-
stead, should the liable spouse draw an old-age pension or an invalidity
pension after the commencement of the statutory pension age.

2In the case of decisions made abroad, jurisdiction is determined by
Article 64 of the Federal Act of 18 December 1987734 on International
Private Law.

3 Any pension payments already made under previous law are consid-
ered part of the pension awarded.

Art. 8735

For the effects of the marriage in general, the new law applies as soon
as the Federal Act of 5 October 1984 has come into force.

Art. 84736

A spouse who changed his or her name on marriage before the amend-
ment to this Code of 30 September 2011 came into force may declare
to the civil registrar at any time that he or she wishes to use his or her
name before marriage again.

Art. 85737

A Swiss woman who married under the previous law may within one
year of the new law coming into force declare to the competent author-
ity of her former canton of origin that she wishes to retain the citizen-
ship that she held as a single woman.

Art. 9738

The legal effects on marital property of marriages contracted before 1
January 1912 are governed by the provisions of the Civil Code on the

733 TInserted by No I of the FA of 19 June 2015 (Equitable Division of Pensions on Divorce),
in force since 1 Jan. 2017 (AS 2016 2313; BB1 2013 4887).

734 SR 291

735  Amended by No I 4 of the FA of 26 June 1998, in force since 1 Jan. 2000
(AS 1999 1118; BB1 19961 1).

739 For the application of the transitional law, see also the previous provisions of the Sixth Ti-
tle at the end of the Civil Code.
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IIbis, Marital
property law ap-
plicable to mar-
riages contracted
after 1 January
1912741

1. In general

2. Change from a
union of prop-
erty to participa-
tion in acquired
property

a. Change to the
bodies of assets

b. Preferential
right

application of the previous and new law that came into force on that
day.

Art. 94740

I The new law applies to marriages that exist when the Federal Act of
5 October 1984 comes into force, unless otherwise provided.

2 The legal effects on marital property of marriages that were dissolved
before the Federal Act of 5 October 1984 came into force are governed
by the previous law.

Art. 95742

I Spouses who have hitherto been subject to a union of property regime
are now subject to the regulations on participation in acquired property
in relation to each other and to third parties.

2 The assets of each spouse become his or her own property or acquisi-
tions in accordance with the regulations on participation in acquired
property; separate property in terms of a marital agreement becomes
personal assets.

3 The wife reclaims the property she brought into the marriage that be-
came her husband's property or makes a claim for compensation.

Art. 9¢743

In the event of the husband's bankruptcy and the distraint of his assets,
the previous provisions on the wife's right to compensation in respect
of property that she has brought into the marriage and which is no
longer available continue to apply for ten years after the new law comes
into force.

737 TInserted by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988
(AS 1986 122 153 Art. 1; BBI 1979 11 1191).

738 Amended by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988
(AS 1986 122 153 Art. 1; BBI 1979 11 1191).

739 For the application of the transitional law, see also the previous provisions of the Sixth Ti-
tle at the end of the Civil Code.

740 TInserted by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988
(AS 1986 122 153 Art. 1; BBI 1979 11 1191).

741 See the provisions applicable until 31 Dec. 1987 at the end of this text.

742 TInserted by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988
(AS 1986 122 153 Art. 1; BBI 1979 11 1191).

743 TInserted by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988
(AS 1986 122 153 Art. 1; BBI 1979 11 1191).
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Art. 94744

¢ gii[‘zfiilsggpzfny I After the new law comes into force, the djvision Qf marital property
under the new . D€tween the spouses is governed for the entire duration of the previous
law and the new statutory marital property regime by the regulations on par-
ticipation in acquired property, unless the spouses have completed the
division of marital property in accordance with the provisions on union

of property at the time when the new law comes into force.

2 Before the new law comes into force, either spouse may give written
notice to the other that the current marital property regime of union of
property must be dissolved in accordance with the previous law.

3 If the marital property regime is dissolved because an action filed be-
fore the new law comes into force is upheld, the division of marital
property is governed by the previous law.

Art. 9¢745

3. Retentionof 1 Spouses subject to the statutory marital property regime of union of

the union of . . . .

property regime  Property who have not changed this marital property regime by marital
agreement may by one year at the latest after the new law comes into
force elect to retain the union of property regime by filing a joint written
declaration with the marital property register office at their domicile;
the marital property register office shall maintain a register of such dec-

larations that anyone may inspect.

2 The marital property regime may only be cited in opposition to a third
party if that third party is or should be aware of it.

3 The new regulations on the separation of property apply in future to
the spouses' separate property.

Art. 91746

4. Rctctntionf()f In the case of a separation of property established by operation of the
separation O . ..
prl(o,perty byop- law or by court order, the spouses are subject to the new provisions on

eration of law or  the separation of propert
by court order P property:

744 Inserted by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988
(AS 1986 122 153 Art. 1; BB1 1979 11 1191).

745 Inserted by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988
(AS 1986 122 153 Art. 1; BB1 1979 11 1191).

746 Inserted by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988
(AS 1986 122 153 Art. 1; BBI 1979 11 1191).
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4a. Marital prop-
erty law applica-
ble to same-sex
marriages con-
tracted abroad
before the full
entry into force
of the Amend-
ment of

18 December
2020

5. Marital agree-
ment

a. In general

b. Legal effect in
relation to third
parties

Art. 9g747

I'In the case of same-sex married couple who were married abroad be-
fore the Amendment of 18 December 2020 came into full legal force,
the statutory marital property regime of participation in acquired prop-
erty applies retrospectively from the date of marriage, unless the couple
agrees otherwise by marital agreement or property agreement.

2 Before this Amendment comes into force in full, either spouse may
give written notice to the other that the current marital property regime
will be maintained in accordance with Article 18 of the Same-Sex Part-
nership Act of 18 June 2004748 (SSPA) until the date of full entry into
force.

3 The current marital property regime in accordance with Article 18
SSPA shall also be retained if an action seeking to dissolve the marital
property regime under Swiss law is pending when this Amendment
comes into full legal force.

4 The related ordinances shall provide that married couples who so wish
shall be mentioned as husband and wife or as father and mother in rela-
tion to their children on documents, deeds and forms.

Art. 10749

L'If the spouses have entered into a marital agreement in accordance
with the Civil Code, this marital agreement continues to apply and their
entire marital property regime continues to be governed by the previous
law, subject to the reservation of the provisions of this Title on separate
property, legal effect on third parties and the contractual separation of
property.

2 The new regulations on the separation of property apply in future to
the spouses' separate property.

3 Agreements on participation in a surplus or deficit in the case of a
union of property regime must not adversely affect the right to claim
the statutory entitlements of children who are not the common issue of
the spouses or those of the issue of such children.

Art. 104750

1 The marital property regime may only be cited in opposition to a third
party if that third party is or should be aware of it.

747 TInserted by No I of the FA of 18 Dec. 2020 (Marriage for All), in force since 1 Jan. 2022,
paras 1, 3 and 4 in force since 1 July 2022 (AS 2021 747; BB1 2019 8595; 2020 1273).

748 SR 211.231

749 Amended by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988 (AS 1986 122
153 Art. 1; BB11979 11 1191).

750 TInserted by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988
(AS 1986 122 153 Art. 1; BBI 1979 11 1191).
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c. Application of
the new law

d. Contractual
separation of
property accord-
ing to previous
law

e. Marital agree-
ments concluded
with a view to
the new law
coming into
force

f. Register of
marital property

2 If the marital property agreement has no legal effect in relation to third
parties, the provisions on participation in acquired property apply from
now on in relation to such parties.

Art. 105751

1 Spouses subject to a union of property regime who have changed this
marital property regime by marital agreement may by one year at the
latest after the new law comes into force elect to make their legal rights
subject to the new statutory marital property regime of participation in
acquired property by filing of a joint written declaration with marital
property register office at their domicile.

2 In this event, the contractual share of the surplus shall in future apply
to the total amount of the surplus of both spouses, unless a marital prop-
erty agreement provides otherwise.

Art. 10c752

If the spouses agreed to a separation of property under the previous law,
they are subject in future to the new provisions on the separation of
property.

Art. 104753

Marital agreements concluded before the Federal Act of 5 October 1984
comes into force but which are intended to take effect only under the
new law do not require the approval of the child protection authority.

Art. 10754

I After the Federal Act of 5 October 1984 comes into force, no further
entries will be made in the register of marital property.

2 The right to inspect the register continues to apply.

751 Inserted by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988
(AS 1986 122 153 Art. 1; BBI 1979 11 1191).

752 Inserted by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988
(AS 1986 122 153 Art. 1; BB1 1979 11 1191).

753 TInserted by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988
(AS 1986 122 153 Art. 1; BB1 1979 11 1191).

754 TInserted by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988
(AS 1986 122 153 Art. 1; BBI 1979 11 1191).
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6. Repayment of
debts in the case
of separation of
assets under the
law of marital
property

7. Protection of
creditors

III. The parent-
child relationship
in general

Art. 11755

If a separation of assets under the law of marital property in connection
with the new law coming into force causes serious difficulties for a
spouse who is liable to pay debts or the replace property that is due, he
or she may request additional time to pay; the debt must be secured if
this is justified by the circumstances.

Art. 114756

If the marital property rights change when the Federal Act of 5 October
1984 comes into force, the provisions on the protection the creditors in
the event of a change in the marital property regime govern liability.

Art. 12757

I As soon as this Code comes into force, the establishment and effects
of the parent-child relationship are governed by the new law; the sur-
name and the citizenship acquired under previous law are retained.

2 Children who are subject to parental authority by operation of the new
law but who are under guardianship when the new law comes into force
must be placed under parental authority no later than one year after that
date unless the contrary was ordered under the provisions on the with-
drawal of parental of authority.

3 A transfer or withdrawal of parental authority officially ordered under
the previous law remains effective after the new law comes into force.

4 When the Amendment of 21 June 2013 comes into force, if parental
responsibility is assigned to only one parent, the other parent may
within one year of this Amendment coming into force request the com-
petent authority to order joint parental responsibility. Article 298b ap-
plies mutatis mutandis.’58

5 A parent whose parental responsibility is revoked on divorce may file
a request with the competent court only if the divorce was decreed less
than five years before the Amendment of 21 June 2013 comes into
force.759

755 Amended by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988
(AS 1986 122 153 Art. 1; BBI 1979 11 1191).

756 Inserted by No I 2 of the FA of 5 Oct. 1984, in force since 1 Jan. 1988
(AS 1986 122 153 Art. 1; BBI 1979 11 1191).

757 Amended by No I 2 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB1 1974 11 1).

758 TInserted by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB12011 9077).

759 TInserted by No I of the FA of 21 June 2013 (Parental Responsibility), in force since
1 July 2014 (AS 2014 357; BB1 2011 9077).
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Art. 124760

lIieis. Adoption 1’ An adoption pronounced before the new provisions of the Federal Act
(‘)fﬁl"e“;‘r‘;‘,?;‘l‘l’;‘ of 30 June 1972 on the Amendment of the Swiss Civil Code come into
law force continues to be governed by the law that came into force on 1

January 1912761; consents validly given in accordance with this law re-

main effective in every case.

2 Persons who are not yet 20 years old when the Federal Act of 7 Octo-
ber 1994 comes into force may still be adopted in accordance with the
provisions on minority after attaining majority provided the application
is filed within two years of the Federal Act coming into force and of
their 20" birthday.762

Art. 125763

g-eé’deirrlldisng pro-  The new law applies to adoption procedures pending at the time the
¢ amendment of 17 June 2016 comes into force.

Art. 12764

3. Application of - The provisions of the amendment of 17 June 2016 on the confidentiality
the new law . . . . . . .
of adoption information, on information about the biological parents
and their direct descendants and on the possibility of arranging contact
between the biological parents and the child also apply to adoptions
which are granted prior to the amendment coming into force or which
are pending at the time it comes into force.

760 Inserted by No I 3 of the FA of 30 June 1972, in force since 1 April 1973
(AS 1972 2819; BB1 1971 1 1200).

761 Art. 465 Civil Code in the version of 1 Jan. 1912:
! An adoptive child and his or her issue have the same rights of succession in respect of
the adoptive parents as the issue of their marriage.
2 Adoptive parents and their blood relatives have no rights of succession in respect of an
adoptive child.

762 Inserted by No I of the FA of 7 Oct. 1994, in force since 1 Jan. 1996
(AS 1995 1126; BB1 1993 1 1169).

763 Inserted by No I 3 of the FA of 30 June 1972 (AS 1972 2819; BB1 1971 1 1200).
Amended by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BBI 2015 877).

764 Inserted by No I 3 of the FA of 30 June 1972 (AS 1972 2819; BB1 1971 1 1200).
Amended by No I of the FA of 17 June 2016 (Adoption), in force since 1 Jan. 2018
(AS 2017 3699; BBI 2015 877).
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1V. Paternity ac-
tions

1. Pending ac-
tions

2. New actions

IVbis, Time limit
for declaring or
challenging the
parent-child rela-
tionship

Art. 12bis765

Art. 124766

The contesting of a declaration of legitimacy made under the previous
law is governed by analogy by the provisions of the new laws on the
contesting of recognition following the parents' marriage.

Art. 13767

I Actions pending when the new law comes into force are judged in
accordance with the new law.

2 The effects until the new law comes into force are determined by the
previous law.

Art. 134768

I'If a pecuniary obligation on the father's part is established by court
decision or by contract before the new law comes into force, and if the
child has not yet reached the age of ten when the new law comes into
force, the child may within two years bring an action under the provi-
sions of the new law to have the parent-child relationship declared.

2 If the Defendant proves that he or she is not the father or is less likely
to be the father than another person, the right to claim future mainte-
nance lapses.

Art. 135769

Any person who attains majority due to the Federal Act of 7 October
1994 coming into force may in any case file an action within one year
to declare or challenge the parent-child relationship.

765 Inserted by Annex No 2 of the FA of 22 June 2001 on the Hague Convention on Adoption
and on Measures to Protect Children in International Adoption Cases
(AS 2002 3988; BBI 1999 5795). Repealed by No I of the FA of 17 June 2016 (Adop-
tion), with effect from 1 Jan. 2018 (AS 2017 3699; BBI1 2015 877).
766 Inserted by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977237, BBI 1974 11 1).
767 Amended by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB1 1974 11 1).
768 Inserted by No I 1 of the FA of 25 June 1976, in force since 1 Jan. 1978
(AS 1977 237; BB11974 11 1).
769 Inserted by No I of the FA of 7 Oct. 1994, in force since 1 Jan. 1996
(AS 1995 1126; BB1 1993 1 1169).
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Art. 13¢770

il\a’:crel\c/lg;?rll%u The child may apply for the revision of any maintenance payments set
tions in an approved maintenance agreement or in a decision before the
L.Existng ~ amendment of 20 March 2015 came into force. If they were set at the
fintenance - same time as maintenance payments to one of the parents, payments

shall only be revised if there has been a substantial change in circum-

stances.

Art. 13¢bis 771

2. Pdending pro- 1 The new legislation applies to proceedings that are pending at the time
cecqines of the amendment of 20 March 2015 coming into force.

2 When the contested decision was made before the amendment of 20
March 2015 came into force, the Federal Supreme Court shall decide
under the previous law; this also applies when a case is referred back to
the cantonal court.

Art. 134772

i}}’:‘;:;aName of 11f after the amendment to this Code of 30 September 2011 comes into
force the parents on the basis of a declaration under Article 8a of this
Title no longer have the same surname, they may declare within one
year of the new law coming into force that their children will take the
surname before marriage of the parent who made the declaration.

2 If the parental responsibility of a child of parents who are not married
to each other is transferred to both parents or the father alone before the
amendment to this Code of 30 September 2011 comes into force, the
declaration provided for in Article 270a paragraphs 2 and 3 may be
made within one year of the new law coming into force.

3 In accordance with Article 2705, this shall be subject to the child's
consent.

Art. 14773

V. Adultprotec- 1 The new law governs adult protection as soon as the Amendment of

tion .
| Existi 19 December 2008774 comes into force.
. Existing

measures

770 Inserted by No I of the FA of 7 Oct. 1994 (AS 1995 1126; BB1 1993 1 1169). Amended
by No I of the FA of 20 March 2015 (Child Maintenance), in force since 1 Jan. 2017
(AS 2015 4299; BBI 2014 529).

771 Inserted by No I of the FA of 20 March 2015 (Child Maintenance), in force since
1 Jan. 2017 (AS 2015 4299; BBI 2014 529).

772 TInserted by No I of the FA of 30 Sept. 2011 (Name and Citizenship), in force since
1 Jan. 2013 (AS 2012 2569; BB1 2009 7573 7581).

773 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).

774 AS 2011 725
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2. Pending pro-
ceedings

D. Succession
law

1. Heirs and suc-
cession

II. Testamentary
dispositions

2 Persons who have been made wards of court under the previous law
shall be made subject to a general deputyship under the new law. The
adult protection authority shall adapt to the new law as soon as possible.
Unless the authority has decided otherwise in the case of extended pa-
rental responsibility, parents are exempt from the obligation to prepare
an inventory, report and file accounts regularly and to obtain consent
for certain transactions.

3 Other measures ordered under the previous law cease to apply three
years after the Amendment of 19 December 2008 comes into force un-
less the adult protection authority transforms them into a measure under
the new law.

4 Where a doctor based on Article 397b paragraph 2 in its version of 1
January 1981775 ordered the care-related detention of a mentally ill per-
son, this measure shall continue to apply. The relevant institution shall
notify the adult protection authority six months at the latest after the
new law comes into force whether it regarded the requirements for hos-
pitalisation to be met. The adult protection authority shall carry out the
required enquiries in accordance with the provisions on regular review
and if applicable confirm the hospitalisation decision.

Art. 144776

I Pending proceedings shall be continued by the new competent author-
ity after the Amendment of 19 December 2008777 comes into force.

2 The new procedural law applies.

3 The authority shall decide whether and to what extent the previous
proceedings require to be amended.

Art. 15

I The succession rights and the related and inseparable effects on mari-
tal property under cantonal law of the death of a father, a mother or a
spouse are determined, provided the deceased dies before this Code
comes into force, by the previous law.

2 The foregoing applies both to heirs and to succession.

Art. 16

I The making or revocation of a testamentary disposition carried out
before this Code comes into force, if done by a person subsequently
deceased who had testamentary capacity under the law that applied at

775 AS 1980 31

776 - Inserted by No II of the FA of 6 Oct. 1978 (AS 1980 31; BB1 1977 III 1). Amended by
No I2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons and Law of
Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).

777 AS 2011 725
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E. Property law

L. Rights in rem
in general

II. Right to entry
in the land regis-
ter

III. Adverse pos-
session

the time, may not be contested on the grounds that the deceased died
following the commencement of the new law and would not have had
testamentary capacity under its provisions.

2 A testamentary disposition may not be contested due to a formal de-
fect if it complies with the provisions on form that applied when it was
made or at the time of death.

3 The contesting of a disposition on the grounds that the testator ex-
ceeded his or her testamentary freedom or due to the nature of the dis-
position is governed in the case of all testamentary dispositions by the
provisions of the new law if the deceased died after the commencement
of this Code.

Art. 17

I Rights in rem existing when this Code comes into force continue to be
recognised under the new law subject to the reservation of the regula-
tions on the land register.

2 However, the scope of rights of ownership and restricted rights in rem
is subject to the new law after this Code comes into force unless the
Code provides otherwise.

3 Rights that can no longer be created under the new law remain subject
to the previous law.

Art. 18

I Rights to create a right in rem that were established before this Code
comes into force are recognised as valid provided they correspond to
the form required by the former or the new law.

2 The ordinance on maintaining the land register determines what doc-
umentary proof is required for the registration of such rights.

3 The scope of a right in rem established before this Code comes into
force by a legal transaction remains recognised under the new law, pro-
vided it is compatible with the same.

Art. 19

I' Adverse possession is governed by the new law after this Code comes
into force.

2 If however adverse possession recognised under the new law has be-
gun under the previous law, the time that elapsed before this Code
comes into force is taken into account in the calculating the period of
adverse possession.
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1V. Special
rights of owner-
ship

1. Trees on an-
other person's
land

2. Condominium
a. Original

b. Converted

c. Correction of
the land registers

V. Easements

Art. 20778

I Existing rights of ownership in relation to trees on another person's
land continue to be recognised under cantonal law.

2 The cantons shall have the power to limit or revoke these conditions.

Art. 20bis 779

Condominium governed by the former cantonal law is subject to the
new provisions of this Code even if the storeys or parts of storeys are
not divided into self-contained dwellings or business units.

Art, 20tr 780

I The cantons may also make condominium recorded in the land regis-
ter in forms that accord with the law that came into force on 1 January
1912 subject to the new regulations on condominium.

2 The new law becomes effective when the corresponding amendment
is made to the entries in the land register.

Art. 2(quater 781

In order to make the converted condominium subject to the new regu-
lations and to register existing condominium, the cantons may order the
correction of the land registers and issue special procedural regulations
for this purpose.

Art. 21

1'The easements created before this Code comes into force remain valid
following the introduction of the land register even if not registered, but
until registered may not be enforced against third parties acting in good
faith.

2 Obligations ancillary to easements that were established before the
amendment of 11 December 2009782 came into force and which are
based solely on land register supporting documents may continue to be

778 Amended by No IV of the FA of 19 Dec. 1963, in force since 1 Jan. 1965
(AS 1964 993; BB11962 11 1461).

779 Inserted by No IV of the FA of 19 Dec. 1963, in force since 1 Jan. 1965
(AS 1964 993; BB11962 11 1461).

780 TInserted by No IV of the FA of 19 Dec. 1963, in force since 1 Jan. 1965
(AS 1964 993; BB1 1962 11 1461).

781 Inserted by No IV of the FA of 19 Dec. 1963, in force since 1 Jan. 1965
(AS 1964 993; BB1 1962 11 1461).

782 AS 2011 4637
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a. In general

cited in opposition to third parties who rely on the land register in good
faith.783

Art. 22

I Documents of title existing when this Code comes into force remain
in force without having to be adapted to the new law.

2 The cantons have the right to require new versions of existing docu-
ments of title to be drawn up on the basis of the new law within specific
time limits.

Art. 23

I After this Code comes into force, new mortgage rights may only be
created in the forms recognised herein.

2Until the introduction of the land register, the previous cantonal legal
forms for their creation remain valid.

Art. 24

! The repayment and modification the title, release from liability under
a lien and suchlike are subject to the new provisions following the com-
mencement of the new law.

2 However, until the introduction of the land register, the forms are gov-
erned by cantonal law.

Art. 25

!'In the case of all mortgage rights, the extent of liability under the lien
is determined by the new law.

2 However, if by virtue of a special agreement the creditor has validly
received certain objects with the property pledged, the lien continues to
apply to these objects even if they could not be pledged under the new
law.

Art. 26

1 The rights and obligations of the creditor and of the debtor in relation
to the contractual effect of liens existing when this Code comes into
force are governed by the previous law.

2 In relation to effects that arise by operation of the law which cannot
be modified contractually, the new law also applies to existing liens.

783 Inserted by No I 2 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).
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7. Ranking posi-
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9. Equal status of
previous forms
of lien with those
under the new
law

3 If the lien applies to two or more parcels of land, liability under the
lien continues to be governed by the previous law.

Art. 27

The rights of the lien creditor during the existing legal relationship, such
as rights to security, and the rights of the debtor are governed by the
new law in relation to all liens from the time at which this Code comes
into force.

Art. 28

For liens existing when this Code comes into force, the termination of
the secured debts and the transfer the document of title are governed by
the previous law, subject to the reservation of the mandatory provisions
of the new law.

Art. 29

1'Until the introduction of the land register, the ranking of liens is gov-
erned by the previous law.

2 Following the introduction of the land register, the ranking of creditors
is governed by the land register law contained in this Code.

Art. 30

! In relation to a fixed ranking position or the right of a creditor to claim
a vacant position or an advancement in ranking, the new law applies on
the introduction of the land register and in every case from five years
after this Code comes into force, subject to the reservation of creditors'
existing special claims.

2 The cantons may enact further transitional provisions.784

Art. 31 and 32785

Art. 33

I The cantonal implementing legislation may stipulate that in general or
in a specific legal relationship a form of mortgage under the previous
law shall be regarded as equivalent to a form of mortgage under the new
law.

784 Amended by No 11 21 of the FA of 15 Dec. 1989 on the Approval of Cantonal Legislation
by the Confederation, in force since 1 Feb. 1991 (AS 1991 362; BBI 1988 11 1333).

785 Repealed by No I 2 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), with effect from 1 Jan. 2012 (AS 2011 4637;
BBI1 2007 5283).
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previous law to
existing forms of
lien

11. Conversion
the form of the
mortgage certifi-
cate

VII. Charges on
chattels

1. Provisions on
form

2. Effect

2 If this occurs, the provisions of this Code also apply to such cantonal
liens from the date on which the Code comes into force.

3,786

Art. 334787

I Land charge certificates and mortgage certificates issued in series re-
main recorded in the land register.

2 They remain governed by the provisions of the previous law.

3 Cantonal law may provide for the conversion of land charge certifi-
cates created under federal law or earlier law into forms of lien under
the current law. Conversion may also involve the introduction of per-
sonal liability for the owner of the mortgaged property for minor sums.

Art. 335788

The landowner and the mortgage certificate creditors may jointly re-
quest in writing that a mortgage certificate on paper recorded before the
amendment of 11 December 2009789 comes into force be converted into
a register mortgage certificate.

Art. 34

! From the date on which the Code comes into force, charges on chattels
may only be created in the forms provided for herein.

2 Where a charge on chattels has been created in another form before
this time, it is extinguished after a period of six months which begins to
run if the debt is due for payment from the date on which the new law
comes into force and in other cases from the date on which it becomes
due for payment or when termination is permitted.

Art. 35

I The effects of the charge on chattels, the rights and obligations of the
pledgee, of the pledger and of the pledge debtor are governed from the
date on which this Code comes into force by the new law, even if the
charge was created before that date.

786 Repealed by No II 21 of the FA of 15 Dec. 1989 on the Approval of Cantonal Legislation
by the Confederation (AS 1991 362; BBI 1988 II 1333).

787 TInserted by No I 2 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).

788 TInserted by No I 2 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).

789 AS 2011 4637
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2 An agreement stipulating that the pledged chattel will become the
property of the pledgee in the event of default on the part of the debtor
that is concluded before this Code comes into force ceases to be valid
from that date.

Art. 36

I' A special lien under this Code also extends to objects that were subject
to the power of disposal of the creditor before this Code comes into
force.

2 It may also be exercised by the creditors in respect of claims that orig-
inated before this date.

3 The effect of special liens originating at an earlier date is subject to
the provisions of this Code.

Art. 37

When this Code comes into force, possession becomes subject to the
new law.

Art. 38

I After consulting the cantons, the Federal Council shall draw up a plan
for the introduction of the land register. It may delegate this responsi-
bility to the competent department or office.790

2..791

Art. 39792

Art. 40

I As a general rule, the surveying should precede the establishment of
the land register.

2 With consent of the Confederation, however, the land register may be
established beforehand if adequate descriptions of the properties are
available.

790 Amended by Annex No II of the FA of 5 Oct. 2007 on Geoinformation, in force since
1 July 2008 (AS 2008 2793; BB1 2006 7817).

791 Repealed by Annex No II of the FA of 5 Oct. 2007 on Geoinformation, with effect from
1 July 2008 (AS 2008 2793; BB1 2006 7817).

792 Repealed by Annex No II of the FA of 5 Oct. 2007 on Geoinformation, with effect from
1 July 2008 (AS 2008 2793; BBI1 2006 7817)
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c. Time schedule

3. Registration of
rights in rem

a. Procedure

b. Consequences
of non-registra-
tion

4. Abolished
rights

Art. 41
1793

2 The surveying and the introduction of the land register may be carried
out successively for the individual districts of a canton.

Art. 42794

Art. 43

1 On the introduction of the land register, rights in rem that already exist
shall be recorded in the register.

2 For this purpose, an announcement must be made to the public re-
questing them to give notice of and register these rights.

3 Rights in rem registered under the previous law in public books shall,
provided they may be created under the new law, be entered ex officio
in the land register.

Art. 44

I Rights in rem under the previous law that are not registered remain
valid but may not be cited in opposition to third parties who rely in good
faith on the land register.

2 The Confederation or the cantons may however enact legislation to
have all rights in rem that are not recorded in the land register declared
invalid after a specific date subject to prior notice.

3 Unregistered public law real burdens and statutory liens under can-
tonal law created before the amendment of 11 December 2009795 comes
into force may for a period of ten years from the date on which the
amendment comes into force be cited in opposition to third parties who
rely on the land register in good faith.796

Art. 45797

1 Rights in rem that may no longer be established under the land register
law such as the ownership of trees on another person's land, liens on

793 Repealed by Annex No II of the FA of 5 October 2007 on Geoinformation, with effect
from 1 July 2008 (AS 2008 2793; BB1 2006 7817).

794 Repealed by Annex No II of the FA of 5 October 2007 on Geoinformation, with effect
from 1 July 2008 (AS 2008 2793; BB1 2006 7817).

795 AS 2011 4637

796 Inserted by No I 2 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BB12007 5283).

797 Amended by No IV of the FA of 19 Dec. 1963, in force since 1 Jan. 1965
(AS 1964 993; BB1 1962 11 1461).
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F. Prescription

usufructs and suchlike are not recorded in the land register but must be
noted in an appropriate manner.

2 If such rights have lapsed for whatever reason, they may not be re-
established.

Art. 46

! The introduction of the land register in accordance with the provisions
of this Code may be postponed by the cantons with the authorisation of
the Federal Council provided the cantonal provisions on forms of no-
tice, with or without amendments appear to be sufficient to guarantee
the effects that the new law requires of the land register.

2 The forms of notice under cantonal law that are intended to guarantee
the effects required by the new law must be precisely specified.

Art. 47

The property law under this Code in general comes into force even if
the land registers have not been established.

Art. 48

1'When the property law comes into force and before the introduction
of the land register, the cantons may designate the procedures, such
those for drawing up documents or registration in the registers for land,
liens and servitudes, that will immediately have the effect of being rec-
orded in the land register.

2 Even without or before the introduction of the land register, it may be
provided that these procedures have the same effect as being recorded
in the land register in the case of the creation, transfer, modification and
extinction of rights in rem.

3 However, in the event that the land register itself is not introduced or
another equivalent institution established, these procedures do not have
the same effect as being recorded in the land register in relation to third
parties relying thereon in good faith.

Art. 49798

1 ' Where the new law specifies a longer period than the previous law,
the new law applies, provided prescription has not yet taken effect un-
der the previous law.

2 Where the new law specifies a shorter period, the previous law ap-
plies.

798 Amended by Annex No 3 of the FA of 15 June 2018 (Revision of the Law on Prescrip-
tion), in force since 1 Jan. 2020 (AS 2018 5343; BB1 2014 235).
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3 The entry into force of the new law does not change the date on which
an pending prescriptive period began, unless the law provides other-
wise.

4 Otherwise, the new law governs prescription from the time it comes
into force.

Art. 50

Contracts concluded before this Code comes into force remain valid
even if their form is not in accordance with the provisions of the new
law.

Chapter Two: Introductory and Transitional Provisions

Art. 51

On commencement of the Civil Code, cantonal civil law provisions are
repealed unless federal law provides otherwise.

Art. 52

I The cantons shall enact the provisions required to supplement the
Civil Code, including in particular those governing the competent au-
thorities7?% and the establishment of civil registries, guardianship au-
thorities and land register offices.

2 The cantons shall enact any such supplementary provisions as are re-
quired to implement the Civil Code and may do so provisionally in the
form of ordinances.800

3 Cantonal provisions on register law require federal approval.801

4 Notice of cantonal provisions on other matters must be given to the
Federal Office of Justice.802

Art. 53

I Where a canton has failed to enact the necessary provisions in time,
the Federal Council shall provisionally enact substitute ordinances and
notify the Federal Assembly.

799 Presently the Adult protection authority (see Art. 440).

800 Amended by No 11 21 of the FA of 15 Dec. 1989 on Approval of Cantonal Decrees by the
Confederation, in force since 1 Feb. 1991 (AS 1991 362; BBI 1988 11 1333).

801 Amended by No I 2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons
and Law of Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).

802 TInserted by No IT 21 of the FA of 15 Dec. 1989 on Approval of Cantonal Decrees by the
Confederation, in force since 1 Feb. 1991 (AS 1991 362; BBI 1988 11 1333). Amended by
No I2 of the FA of 19 Dec. 2008 (Adult Protection Law, Law of Persons and Law of
Children), in force since 1 Jan. 2013 (AS 2011 725; BB12006 7001).
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isations

803 SR 272

2 Where a canton refrains from exercising its powers in respect of mat-
ters for which supplementary legislation is not indispensable, the pro-
visions of the Civil Code remain applicable.

Art. 54

I Where the Civil Code makes reference to a competent authority, the
cantons shall designate such authority, be it existing or yet to be created.

2 Where the Civil Code does not make express reference to a court or
an administrative authority, the cantons may designate either as the
competent authority.

3 Unless the Civil Procedure Code of 19 December 2008803 applies, the
cantons regulate proceedings.304

Art. 55

I The cantons shall regulate the manner in which public deeds are drawn
up on their territory.

2 They enact provisions for the drawing up of public deeds in foreign
languages.

Art. 554806

I The cantons may authorise the authenticating officials to make elec-
tronic copies of the public deeds that they issue.

2 They may also authorise the authenticating officials to certify elec-
tronically that the electronic copies that they create correspond to the
original documents on paper and that the signatures are genuine.

3 The authenticating official must use a qualified electronic signature
based on a qualified certificate from a recognised provider of certifica-
tion services in accordance with the Federal Act of 18 March 2016807
on Electronic Signatures.808

804 Amended by Annex 1 No II 3 of the Civil Procedure Code of 19 Dec. 2008, in force since
1 Jan. 2011 (AS 2010 1739; BB12006 7221).

805 Amended by No I 2 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BBI12007 5283).

806  Inserted by No I 2 of the FA of 11 Dec. 2009 (Register Mortgage Certificates and other
amendments to Property Law), in force since 1 Jan. 2012 (AS 2011 4637;
BBI2007 5283).

807 SR 943.03

808  Amended by Annex No 11 3 of the FA of 18 March 2016 on Electronic Signatures, in
force since 1 Jan. 2017 (AS 2016 4651; BB12014 1001).

306 /360



Swiss Civil Code 210

4 The Federal Council shall issue implementing provisions that guaran-
tee the interoperability of computer systems and the integrity, authen-
ticity and security of the data.

Art. 56809

E. Allocation of  Jntil such time as federal law regulates the allocation of water rights,

water rights

the following provision applies:

Rights to public waters may be recorded in the land register as distinct
and permanent rights, provided they have been granted for at least 30
years or indefinitely and are not allocated to a dominant property in the
form of an easement.

Art. 57810

Art. 58811

J. Debt enforce- ' When this Code comes into force, the Federal Act of 11 April 1889812

ment and bank-

ruptey on Debt enforcement and Bankruptcy is amended as follows:
813
Art. 59814
K. Application 1 The Federal Act of 25 June 1891815 on the Civil Law Status of Immi-
of Swiss and for- . . . .
cign law grants and Temporary Residents remains in force in respect of the legal

809

810

811

812

813

814

815

816

status of Swiss nationals abroad and of foreigners in Switzerland and
insofar as different laws apply in the cantons.

2816

3 The following provisions are inserted in the Federal Act of 25 June
1891:

See current Art. 59 of the FA of 22 Dec. 1916 on Exploitation of Water Resources

(SR 721.80).

Repealed by Art. 53 para. 1 item b of the FA of 8 Nov. 1934 on Banks and Savings
Banks, with effect from 1 March 1935 (AS 51 117; BS 10 337; BB1 19341 171).

Last four articles renumbered owing to revocation of the original Art. 58 and 59, in ac-
cordance with No I of the Code of Obligations transitional provisions, in force since
1Jan. 1912 (AS 27 317; BS 2 199; BB 1905 11 1, 1909 III 725, 1911 1 845).

SR 281.1

For text, see the federal act referred to. For the wording of Art. 132bis, 141 para. 3 and 258
para. 4, see AS 24 233 Final Title Art. 60.

Last four articles renumbered owing to revocation of the original Art. 58 and 59, in ac-
cordance with No I of the Code of Obligations transitional provisions, in force since

1 Jan. 1912 (AS 27 317, BS 2 199; BB 1905 11 1, 1909 III 725, 1911 1 845).
[BS2737; AS1972 281911 1,1977 237111, 1986 122 11 1. AS 1988 1776 Annex No I
para. a]. See current IPLA of 18 Dec. 1987 (SR 291).

Repealed by No I 2 of the FA of 5 Oct. 1984, with effect from 1 Jan. 1988

(AS 1986 122 153 Art. 1; BBI 1979 11 1191).

307 /360



210

Swiss Civil Code

L. Repeal of fed-
eral civil law

M. Final Provi-
sion

Art. Ta-Ti

Art. 60817

I When this Code comes into force, any provisions of federal civil law
which contradict it are repealed.

2 In particular, the following are repealed: the Federal Act of 24 De-
cember 1874818 on the Determination and Documentation of Civil Sta-
tus and Marriage; the Federal Act of 22 June 1881819 on Personal Ca-
pacity to Act; the Federal Act of 14 June 1881820 on the Code of
Obligations.

3 The special acts concerning the railways, steamships, the post, tele-
graph and telephone services, the seizure and compulsory liquidation of
railways, the laws relating to factory employment and liability arising
from the operation of factories and other enterprises, and all federal
laws on matters governed by the Code of Obligations which have been
enacted to supplement the Federal Act of 14 June 1881 on the Code of
Obligations, remain in force.

Art. 61821
I This Code comes into force on 1 January 1912.

2 Subject to the Federal Assembly’s approval, the Federal Council is
authorised to declare individual provisions effective at an earlier date.

817 Amended by No I of the Code of Obligations transitional provisions, in force since
1 Jan. 1912 (AS 27 317; BS 2 199; BB1 1905 11 1, 1909 III 725, 1911 I 845).

818 [AS 1506]

819 [AS 5556]

820 [AS 5635, 11 490; BS 2 784 Art. 103 para. 1]

821 Last four articles renumbered owing to revocation of the original Art. 58 and 59, in ac-
cordance with No I of the Code of Obligations transitional provisions, in force since
1 Jan. 1912 (AS 27 317; BB1 1905 11 1, 1909 III 725, 1911 I 845).
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Text of the Previous Provisionss22 of Title Six
Title Six: Marital Property Law

822 BS 2 3. These provisions apply as transitional law insofar as provided by Art. 9a ff. Final
Title (Revision of Marital Law of 5 Oct. 1984). The provisions have not been translated
into English.
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b. Bei Scheidung, Trennung, Ungiiltigerklarung der Ehe

oder gerichtlicher Giitertrennung Art. 217
VI. Bezahlung der Beteiligungsforderung und des Mehrwert-
anteils
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I1I. Eigengut Art. 225
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2. Ausserordentliche Verwaltung Art. 228
3. Beruf oder Gewerbe der Gemeinschaft Art. 229
4. Ausschlagung und Annahme von Erbschaften  Art. 230
5. Verantwortlichkeit und Verwaltungskosten Art. 231
II. Eigengut Art. 232
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I. Vollschulden Art. 233
II. Eigenschulden Art. 234
D. Schulden zwischen Ehegatten Art. 235
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1. Bei Tod oder Vereinbarung eines andern GiiterstandesArt.
241
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VII. Durchfithrung der Teilung
1. Eigengut Art. 243
2. Wohnung und Hausrat Art. 244
3. Andere Vermdgenswerte Art. 245
4. Andere Teilungsvorschriften Art. 246

Vierter Abschnitt: Die Giitertrennung
A. Verwaltung, Nutzung und Verfiigung

1. Im Allgemeinen Art. 247
II. Beweis Art. 248
B. Haftung gegeniiber Dritten Art. 249
C. Schulden zwischen Ehegatten Art. 250
D. Zuweisung bei Miteigentum Art. 251

Zweite Abteilung: Die Verwandtschaft
Siebenter Titel: Die Entstehung des Kindesverhiiltnisses

Erster Abschnitt: Allgemeine Bestimmungen
A. Entstehung des Kindesverhiltnisses im Allgemeinen

Art. 252
B. ...
Aufgehoben Art. 253 und 254
Zweiter Abschnitt:
Die Elternschaft des Ehemannes oder der Ehefrau
A. Vermutung
1. Elternschaft des Ehemannes Art. 255
II. Elternschaft der Ehefrau Art. 255a
B. Anfechtung der Elternschaft des Ehemannes
I. Klagerecht Art. 256
II. Klagegrund
1. Bei Zeugung wihrend der Ehe Art. 256a
2. Bei Zeugung vor der Ehe oder wihrend Aufhebung des
Haushaltes Art. 256b
III. Klagefrist Art. 256¢
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C. Zusammentreffen zweier Vermutungen Art. 257
D. Klage der Eltern Art. 258
E. Heirat der Eltern Art. 259

Dritter Abschnitt: Anerkennung und Vaterschaftsurteil
A. Anerkennung

1. Zuldssigkeit und Form Art. 260
II. Anfechtung
1. Klagerecht Art. 260a
2. Klagegrund Art. 260b
3. Klagefrist Art. 260c¢
B. Vaterschaftsklage
I. Klagerecht Art. 261
II. Vermutung Art. 262
III. Klagefrist Art. 263

Vierter Abschnitt: Die Adoption
A. Adoption Minderjéhriger

I. Allgemeine Voraussetzungen Art. 264
II. Gemeinschaftliche Adoption Art. 264a
II1. Einzeladoption Art. 264b
IV. Stiefkindadoption Art. 264c¢
V. Altersunterschied Art. 264d
VI. Zustimmung des Kindes und der Kindesschutzbehorde
Art. 265
VII. Zustimmung der Eltern
1. Form Art. 265a
2. Zeitpunkt Art. 265b
3. Absehen von der Zustimmung
a. Voraussetzungen Art. 265¢
b. Entscheid Art. 265d
B. Adoption einer volljdhrigen Person Art. 266
C. Wirkungen
I. Im Allgemeinen Art. 267
II. Name Art. 267a
III. Biirgerrecht Art. 267b
D. Verfahren
I. Im Allgemeinen Art. 268
II. Untersuchung Art. 268a
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III. Anhérung des Kindes Art. 2684bis
IV. Vertretung des Kindes Art. 268ater
V. Wiirdigung der Einstellung von Angehorigen Art. 268aquater
Dbis. Adoptionsgeheimnis Art. 268D

Dter. Auskuntft iiber die Adoption und
die leiblichen Eltern und deren Nachkommen  Art. 268¢

Dauater, Kantonale Auskunftsstelle und Suchdienste

Art. 268d
Davuinquies, Personlicher Verkehr mit den leiblichen Eltern
Art. 268e
E. Anfechtung
1. Griinde
1. Fehlen der Zustimmung Art. 269
2. Andere Méngel Art. 269a
II. Klagefrist Art. 269h
F. Adoptivkindervermittlung Art. 269c¢

Achter Titel: Die Wirkungen des Kindesverhéltnisses
Erster Abschnitt: Die Gemeinschaft der Eltern und

Kinder
A. Name
1. Kind verheirateter Eltern Art. 270
II. Kind unverheirateter Eltern Art. 270a
III. Zustimmung des Kindes Art. 270b
B. Biirgerrecht Art. 271
C. Beistand und Gemeinschaft Art. 272

D. Personlicher Verkehr
1. Eltern und Kinder

1. Grundsatz Art. 273

2. Schranken Art. 274

II. Dritte Art. 274a
III. Zusténdigkeit Art. 275
E. Information und Auskunft Art. 275a

Zweiter Abschnitt: Die Unterhaltspflicht der Eltern

A. Allgemeines
I. Gegenstand und Umfang Art. 276
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II. Vorrang der Unterhaltspflicht gegeniiber einem

minderjahrigen Kind Art. 276a
B. Dauer Art. 277
C. Verheiratete Eltern Art. 278
D. Klage
I. Klagerecht Art. 279
II. und III.
Aufgehoben Art. 280-284
IV. Bemessung des Unterhaltsbeitrages
1. Beitrag der Eltern Art. 285
2. Andere fiir den Unterhalt des Kindes bestimmte
Leistungen Art. 285a
V. Verdnderung der Verhiltnisse
1. Im Allgemeinen Art. 286
2. Mankofille Art. 286a
E. Vertrdge tiber die Unterhaltspflicht
I. Periodische Leistungen Art. 287
II. Inhalt des Unterhaltsvertrages Art. 287a
III. Abfindung Art. 288
F. Erfiillung
I. Glaubiger Art. 289
II. Vollstreckung
1. Inkassohilfe Art. 290
2. Anweisungen an die Schuldner Art. 291
III. Sicherstellung Art. 292
G. Offentliches Recht Art. 293
H. Pflegeeltern Art. 294
J. Anspriiche der unverheirateten Mutter Art. 295
Dritter Abschnitt: Die elterliche Sorge
A. Grundsétze Art. 296
Abis, Tod eines Elternteils Art. 297
Ater, Scheidung und andere eherechtliche Verfahren — Art.
298
Aauater, Anerkennung und Vaterschaftsurteil
I. Gemeinsame Erklarung der Eltern Art. 298a
II. Entscheid der Kindesschutzbehorde Art. 298b
III. Vaterschaftsklage Art. 298¢
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IV. Verdnderung der Verhéltnisse Art. 298d

Aauinquies, Verdnderung der Verhiltnisse nach
Stiefkindadoption in faktischen Lebensgemeinschaften

Art. 298e
Asexies, Stiefeltern Art. 299
Ascpties, Pflegeeltern Art. 300
B. Inhalt
1. Im Allgemeinen Art. 301
II. Bestimmung des Aufenthaltsortes Art. 301a
III. Erziehung Art. 302
IV. Religi6se Erziehung Art. 303
V. Vertretung
1. Dritten gegeniiber
a. Im Allgemeinen Art. 304
b. Rechtsstellung des Kindes Art. 305
2. Innerhalb der Gemeinschaft Art. 306
C. Kindesschutz
I. Geeignete Massnahmen Art. 307
II. Beistandschaft Art. 308
Aufgehoben Art. 309

III. Authebung des Aufenthaltsbestimmungsrechts ~ Art. 310
IV. Entziehung der elterlichen Sorge

1. Von Amtes wegen Art. 311
2. Mit Einversténdnis der Eltern Art. 312
V. Anderung der Verhiltnisse Art. 313
VI. Verfahren
1. Im Allgemeinen Art. 314
2. Anhérung des Kindes Art. 314a
3. Vertretung des Kindes Art. 314qbis
4. Unterbringung in einer geschlossenen Einrichtung oder
psychiatrischen Klinik Art. 314b
5. Melderechte Art. 314c
6. Meldepflichten Art. 314d
7. Mitwirkung und Amtshilfe Art. 314e
VII. Zusténdigkeit
1. Im Allgemeinen Art. 315
2. In eherechtlichen Verfahren
a. Zustandigkeit des Gerichts Art. 315a
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b. Abédnderung gerichtlicher Anordnungen Art. 315b

VIII. Pflegekinderaufsicht Art. 316

IX. Zusammenarbeit in der Jugendhilfe Art. 317

Vierter Abschnitt: Das Kindesvermogen

A. Verwaltung Art. 318

B. Verwendung der Ertrige Art. 319

C. Anzehrung des Kindesvermdgens Art. 320
D. Freies Kindesvermogen

I. Zuwendungen Art. 321

I1. Pflichtteil Art. 322

III. Arbeitserwerb, Berufs- und Gewerbevermogen — Art. 323
E. Schutz des Kindesvermdgens

I. Geeignete Massnahmen Art. 324
II. Entziehung der Verwaltung Art. 325
F. Ende der Verwaltung
L. Riickerstattung Art. 326
II. Verantwortlichkeit Art. 327
Fiinfter Abschnitt: Minderjihrige unter
Vormundschaft
A. Grundsatz Art. 327a
B. Rechtsstellung
I. Des Kindes Art. 327b
I1. Des Vormunds Art. 327¢

Neunter Titel: Die Familiengemeinschaft
Erster Abschnitt: Die Unterstiitzungspflicht

A. Unterstiitzungspflichtige Art. 328
B. Umfang und Geltendmachung des Anspruches Art. 329
C. Unterhalt von Findelkindern Art. 330
Zweiter Abschnitt: Die Hausgewalt
A. Voraussetzung Art. 331
B. Wirkung
I. Hausordnung und Fiirsorge Art. 332
II. Verantwortlichkeit Art. 333
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III. Forderung der Kinder und Grosskinder

1. Voraussetzungen Art. 334
2. Geltendmachung Art. 334bis
Dritter Abschnitt: Das Familienvermégen
A. Familienstiftungen Art. 335
B. Gemeinderschaften
1. Begriindung
1. Befugnis Art. 336
2. Form Art. 337
II. Dauer Art. 338
II. Wirkung
1. Art der Gemeinderschaft Art. 339
2. Leitung und Vertretung
a. Im Allgemeinen Art. 340
b. Befugnis des Hauptes Art. 341
3. Gemeinschaftsgut und personliches Vermogen — Art. 342
IV. Authebung
1. Griinde Art. 343
2. Kiindigung, Zahlungsunfahigkeit, Heirat Art. 344
3. Tod eines Gemeinders Art. 345
4. Teilungsregel Art. 346
V. Ertragsgemeinderschaft
1. Inhalt Art. 347
2. Besondere Authebungsgriinde Art. 348
Aufgehoben Art. 349-359

Dritte Abteilung: Der Erwachsenenschutz

Zehnter Titel: Die eigene Vorsorge und Massnahmen von

Gesetzes wegen
Erster Abschnitt: Die eigene Vorsorge
Erster Unterabschnitt: Der Vorsorgeauftrag
A. Grundsatz

B. Errichtung und Widerruf
I. Errichtung
II. Widerruf

C. Feststellung der Wirksamkeit und Annahme
D. Auslegung und Ergidnzung

Art. 360

Art.
Art.

361
362

Art. 363
Art. 364
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E. Erfiillung Art. 365
F. Entschédigung und Spesen Art. 366
G. Kiindigung Art. 367
H. Einschreiten der Erwachsenenschutzbehdrde —Art. 368
I. Wiedererlangen der Urteilsfahigkeit Art. 369
Zweiter Unterabschnitt: Die Patientenverfiigung
A. Grundsatz Art. 370
B. Errichtung und Widerruf Art. 371
C. Eintritt der Urteilsunfahigkeit Art. 372

D. Einschreiten der Erwachsenenschutzbehorde Art. 373

Zweiter Abschnitt: Massnahmen von Gesetzes wegen
fiir urteilsunfihige Personen

Erster Unterabschnitt: Vertretung durch den
Ehegatten, die eingetragene Partnerin oder den
eingetragenen Partner

A. Voraussetzungen und Umfang des Vertretungsrechts
Art. 374

B. Ausiibung des Vertretungsrechts Art. 375
C. Einschreiten der Erwachsenenschutzbehorde Art. 376

Zweiter Unterabschnitt: Vertretung bei medizinischen

Massnahmen
A. Behandlungsplan Art. 377
B. Vertretungsberechtigte Person Art. 378
C. Dringliche Fille Art. 379
D. Behandlung einer psychischen Stérung Art. 380

E. Einschreiten der Erwachsenenschutzbehorde  Art. 381
Dritter Unterabschnitt: Aufenthalt in Wohn- oder

Pflegeeinrichtungen
A. Betreuungsvertrag Art. 382
B. Einschriankung der Bewegungsfreiheit
I. Voraussetzungen Art. 383
II. Protokollierung und Information Art. 384
III. Einschreiten der Erwachsenenschutzbehorde Art. 385
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C. Schutz der Personlichkeit Art. 386
D. Aufsicht iiber Wohn- und Pflegeeinrichtungen Art. 387
Elfter Titel: Die behordlichen Massnahmen
Erster Abschnitt: Allgemeine Grundséitze
A. Zweck Art. 388
B. Subsidiaritit und Verhéltnisméassigkeit Art. 389
Zweiter Abschnitt: Die Beistandschaften

Erster Unterabschnitt: Allgemeine Bestimmungen

A. Voraussetzungen Art. 390
B. Aufgabenbereiche Art. 391
C. Verzicht auf eine Beistandschaft Art. 392
Zweiter Unterabschnitt: Die Arten von Beistand-
schaften
A. Begleitbeistandschaft Art. 393
B. Vertretungsbeistandschaft
1. Im Allgemeinen Art. 394
II. Vermogensverwaltung Art. 395
C. Mitwirkungsbeistandschaft Art. 396
D. Kombination von Beistandschaften Art. 397
E. Umfassende Beistandschaft Art. 398
Dritter Unterabschnitt: Ende der Beistandschaft
Art. 399

Vierter Unterabschnitt: Der Beistand oder die
Beistindin

A. Ernennung

1. Allgemeine Voraussetzungen Art. 400
II. Wiinsche der betroffenen Person oder ihr nahestehender
Personen Art. 401
I11. Ubertragung des Amtes auf mehrere Personen Art. 402
B. Verhinderung und Interessenkollision Art. 403
C. Entschddigung und Spesen Art. 404
Fiinfter Unterabschnitt: Die Fiihrung der
Beistandschaft
A. Ubernahme des Amtes Art. 405
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B. Verhiltnis zur betroffenen Person Art. 406
C. Eigenes Handeln der betroffenen Person Art. 407
D. Vermogensverwaltung

I. Aufgaben Art. 408

II. Betrédge zur freien Verfiigung Art. 409

III. Rechnung Art. 410
E. Berichterstattung Art. 411
F. Besondere Geschéfte Art. 412
G. Sorgfalts- und Verschwiegenheitspflicht Art. 413
H. Anderung der Verhiltnisse Art. 414

Sechster Unterabschnitt: Die Mitwirkung der
Erwachsenenschutzbehorde

A. Priifung der Rechnung und des Berichts Art. 415
B. Zustimmungsbediirftige Geschifte
I. Von Gesetzes wegen Art. 416
II. Auf Anordnung Art. 417
I1I. Fehlen der Zustimmung Art. 418

Siebter Unterabschnitt: Einschreiten der
Erwachsenenschutzbehorde

Art. 419
Achter Unterabschnitt: Besondere Bestimmungen fiir
Angehdorige

Art. 420

Neunter Unterabschnitt: Das Ende des Amtes des
Beistands oder der Beistindin

A. Von Gesetzes wegen Art. 421

B. Entlassung
I. Auf Begehren des Beistands oder der Beistdndin ~ Art. 422

I1. Ubrige Fille Art. 423
C. Weiterfiihrung der Geschéfte Art. 424
D. Schlussbericht und Schlussrechnung Art. 425

Dritter Abschnitt: Die fiirsorgerische Unterbringung

A. Die Massnahmen
L. Unterbringung zur Behandlung oder Betreuung Art. 426
1. Zuriickbehaltung freiwillig Eingetretener Art. 427
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B. Zustandigkeit fiir die Unterbringung und die

Entlassung
1. Erwachsenenschutzbehdrde Art. 428
II. Arztinnen und Arzte
1. Zustdndigkeit Art. 429
2. Verfahren Art. 430
C. Periodische Uberpriifung Art. 431
D. Vertrauensperson Art. 432
E. Medizinische Massnahmen bei einer psychischen
Storung
1. Behandlungsplan Art. 433
II. Behandlung ohne Zustimmung Art. 434
II1. Notfdlle Art. 435
IV. Austrittsgesprach Art. 436
V. Kantonales Recht Art. 437
F. Massnahmen zur Einschrankung der
Bewegungsfreiheit Art. 438
G. Anrufung des Gerichts Art. 439

Zwolfter Titel: Organisation
Erster Abschnitt: Behorden und ortliche Zustindigkeit

A. Erwachsenenschutzbehorde Art. 440
B. Aufsichtsbehorde Art. 441
C. Ortliche Zustindigkeit Art. 442

Zweiter Abschnitt: Verfahren

Erster Unterabschnitt: Vor der Erwachsenenschutz-

behorde
A. Melderechte und -pflichten Art. 443
B. Priifung der Zustindigkeit Art. 444
C. Vorsorgliche Massnahmen Art. 445
D. Verfahrensgrundsétze Art. 446
E. Anhérung Art. 447
F. Mitwirkungspflichten und Amtshilfe Art. 448
G. Begutachtung in einer Einrichtung Art. 449
H. Anordnung einer Vertretung Art. 449a
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I. Akteneinsicht Art. 449b
J. Mitteilungspflicht Art. 449¢
Zweiter Unterabschnitt: Vor der gerichtlichen
Beschwerdeinstanz
A. Beschwerdeobjekt und Beschwerdebefugnis ~ Art. 450
B. Beschwerdegriinde Art. 450a
C. Beschwerdefrist Art. 4500
D. Aufschiebende Wirkung Art. 450¢
E. Vernehmlassung der Vorinstanz und Wiedererwéigung
Art. 450d
F. Besondere Bestimmungen bei fiirsorgerischer
Unterbringung Art. 450e
Dritter Unterabschnitt: Gemeinsame Bestimmung
Art. 4501
Vierter Unterabschnitt: Vollstreckung
Art. 450g
Dritter Abschnitt: Verhiltnis zu Dritten und
Zusammenarbeitspflicht
A. Verschwiegenheitspflicht und Auskunft Art. 451
B. Wirkung der Massnahmen gegeniiber Dritten Art. 452
C. Zusammenarbeitspflicht Art. 453
Vierter Abschnitt: Verantwortlichkeit
A. Grundsatz Art. 454
B. Verjdhrung Art. 455
C. Haftung nach Auftragsrecht Art. 456
Dritter Teil: Das Erbrecht
Erste Abteilung: Die Erben
Dreizehnter Titel: Die gesetzlichen Erben
A. Verwandte Erben
I. Nachkommen Art. 457
II. Elterlicher Stamm Art. 458
III. Grosselterlicher Stamm Art. 459
IV. Umfang der Erbberechtigung Art. 460

332/360



Swiss Civil Code

210

Art. 461
B. Uberlebende Ehegatten und iiberlebende eingetragene
Partnerinnen oder Partner Art. 462
Aufgehoben Art. 463-464
C. .. Art. 465
D. Gemeinwesen Art. 466

Vierzehnter Titel: Die Verfiigungen von Todes wegen
Erster Abschnitt: Die Verfiigungsfiahigkeit

A. Letztwillige Verfiigung Art. 467
B. Erbvertrag Art. 468
C. Mangelhafter Wille Art. 469

Zweiter Abschnitt: Die Verfiigungsfreiheit
A. Verfiigbarer Teil

1. Umfang der Verfiigungsbefugnis Art. 470
11. Pflichtteil Art. 471
III. Verlust des Pflichtteilsanspruchs im Scheidungsverfahren
Art. 472
IV. Nutzniessung Art. 473
V. Berechnung des verfiigbaren Teils
1. Schuldenabzug Art. 474
2. Zuwendungen unter Lebenden Art. 475

3. Versicherung und gebundene Selbstvorsorge Art. 476
B. Enterbung

1. Griinde Art. 477
II. Wirkung Art. 478
II1. Beweislast Art. 479
IV. Enterbung eines Zahlungsunfahigen Art. 480
Dritter Abschnitt: Die Verfiigungsarten
A. Im Allgemeinen Art. 481
B. Auflagen und Bedingungen Art. 482
C. Erbeinsetzung Art. 483
D. Verméchtnis
1. Inhalt Art. 484
II. Verpflichtung des Beschwerten Art. 485
III. Verhiltnis zur Erbschaft Art. 486
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E. Ersatzverfiigung Art. 487
F. Nacherbeneinsetzung

I. Bezeichnung des Nacherben Art. 488
II. Zeitpunkt der Auslieferung Art. 489
III. Sicherungsmittel Art. 490
IV. Rechtsstellung
1. Des Vorerben Art. 491
2. Des Nacherben Art. 492
V. Urteilsunfdahige Nachkommen Art. 492a
G. Stiftungen Art. 493
H. Erbvertrage
L. Erbeinsetzungs- und Verméchtnisvertrag Art. 494
II. Erbverzicht
1. Bedeutung Art. 495
2. Lediger Anfall Art. 496
3. Rechte der Erbschaftsglaubiger Art. 497
Vierter Abschnitt: Die Verfiigungsformen
A. Letztwillige Verfiigungen
L. Errichtung
1. Im Allgemeinen Art. 498
2. Offentliche Verfiigung
a. Errichtungsform Art. 499
b. Mitwirkung des Beamten Art. 500
c. Mitwirkung der Zeugen Art. 501
d. Errichtung ohne Lesen und Unterschrift des Erblassers
Art. 502
e. Mitwirkende Personen Art. 503
f. Aufbewahrung der Verfiigung Art. 504
3. Eigenhidndige Verfligung Art. 505
4. Miindliche Verfiigung
a. Verfligung Art. 506
b. Beurkundung Art. 507
c. Verlust der Giiltigkeit Art. 508
II. Widerruf und Vernichtung
1. Widerruf Art. 509
2. Vernichtung Art. 510
3. Spétere Verfligung Art. 511
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B. Erbvertrage
L. Errichtung Art. 512
II. Aufhebung
1. Unter Lebenden

a. Durch Vertrag und letztwillige Verfiigung Art. 513

b. Durch Riicktritt vom Vertrag Art. 514

2. Vorabsterben des Erben Art. 515

C. Verfiigungsbeschrénkung Art. 516
Fiinfter Abschnitt: Die Willensvollstrecker

A. Erteilung des Auftrages Art. 517

B. Inhalt des Auftrages Art. 518

Sechster Abschnitt: Die Ungiiltigkeit und Herabsetzung
der Verfiigungen
A. Ungiiltigkeitsklage
1. Bei Verfiigungsunfahigkeit, mangelhaftem Willen,

Rechtswidrigkeit und Unsittlichkeit Art. 519
II. Bei Formmangel
1. Im Allgemeinen Art. 520
2. Bei eigenhéndiger letztwilliger Verfiigung Art. 520a
III. Verjéhrung Art. 521

B. Herabsetzungsklage
1. Voraussetzungen

1. Im Allgemeinen Art. 522
2. Pflichtteilsberechtigte Art. 523
3. Rechte der Glaubiger Art. 524
II. Wirkung
1. Herabsetzung im Allgemeinen Art. 525
2. Verméchtnis einer einzelnen Sache Art. 526
3. Bei Verfiigungen unter Lebenden
a. Fille Art. 527
b. Riickleistung Art. 528
4. Versicherung und gebundene Selbstvorsorge Art. 529
5. Bei Nutzniessung und Renten Art. 530
6. Bei Nacherbeneinsetzung Art. 531
III. Durchfiihrung Art. 532
IV. Verjahrung Art. 533
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Siebenter Abschnitt: Klagen aus Erbvertrigen

A. Anspriiche bei Ausrichtung zu Lebzeiten des
Erblassers
B. Ausgleichung beim Erbverzicht

I. Herabsetzung

II. Riickleistung

Zweite Abteilung: Der Erbgang

Fiinfzehnter Titel: Die Eroffnung des Erbganges
A. Voraussetzung auf Seite des Erblassers
B. Ort der Eroffnung

C. Voraussetzungen auf Seite des Erben

I. Fahigkeit

1. Rechtsfahigkeit

2. Erbunwiirdigkeit

a. Griinde

b. Wirkung auf Nachkommen
II. Erleben des Erbganges

1. Als Erbe

2. Als Vermichtnisnehmer

3. Das Kind vor der Geburt

4. Nacherben

D. Verschollenheit

I. Beerbung eines Verschollenen
1. Erbgang gegen Sicherstellung

Art. 534

Art. 535
Art. 536

Art. 537
Art. 538

Art. 539

Art. 540
Art. 541

Art. 542
Art. 543
Art. 544
Art. 545

Art. 546

2. Authebung der Verschollenheit und Riickerstattung ~ Art.

547

1. Erbrecht des Verschollenen

II1. Verhéltnis der beiden Fille zueinander

IV. Verfahren von Amtes wegen

Sechzehnter Titel: Die Wirkung des Erbganges
Erster Abschnitt: Die Sicherungsmassregeln

A. Im Allgemeinen
B. Siegelung der Erbschaft
C. Inventar
D. Erbschaftsverwaltung
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I. Im Allgemeinen Art. 554
I1. Bei unbekannten Erben Art. 555
E. Er6ffnung der letztwilligen Verfiigung
1. Pflicht zur Einlieferung Art. 556
II. Er6ffnung Art. 557
II1. Mitteilung an die Beteiligten Art. 558
IV. Auslieferung der Erbschaft Art. 559
Zweiter Abschnitt: Der Erwerb der Erbschaft
A. Erwerb
1. Erben Art. 560
IL ... Art. 561
III. Vermichtnisnehmer
1. Erwerb Art. 562
2. Gegenstand Art. 563
3. Verhiltnis von Glaubiger und Verméchtnisnehmer — Art.
564
4. Herabsetzung Art. 565
B. Ausschlagung
1. Erklarung
1. Befugnis Art. 566
2. Befristung
a. Im Allgemeinen Art. 567
b. Bei Inventaraufnahme Art. 568
3. Ubergang der Ausschlagungsbefugnis Art. 569
4. Form Art. 570
II. Verwirkung der Ausschlagungsbefugnis Art. 571
III. Ausschlagung eines Miterben Art. 572
IV. Ausschlagung aller néchsten Erben
1. Im Allgemeinen Art. 573
2. Befugnis der iiberlebenden Ehegatten Art. 574
3. Ausschlagung zugunsten nachfolgender Erben  Art. 575
V. Fristverldngerung Art. 576
VI. Ausschlagung eines Verméchtnisses Art. 577
VII. Sicherung fiir die Glaubiger des Erben Art. 578
VIII. Haftung im Falle der Ausschlagung Art. 579
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Dritter Abschnitt: Das 6ffentliche Inventar

A. Voraussetzung Art.
B. Verfahren
I. Inventar Art.
II. Rechnungsruf Art.
III. Aufnahme von Amtes wegen Art.
IV. Ergebnis Art.
C. Verhiltnis der Erben wihrend des Inventars
I. Verwaltung Art.
II. Betreibung, Prozesse, Verjdhrung Art.
D. Wirkung
L. Frist zur Erklérung Art.
II. Erkldrung Art.
III. Folgen der Annahme unter 6ffentlichem Inventar
1. Haftung nach Inventar Art.
2. Haftung ausser Inventar Art.
E. Haftung fiir Biirgschaftsschulden Art.
F. Erwerb durch das Gemeinwesen Art.
Vierter Abschnitt: Die amtliche Liquidation
A. Voraussetzung
I. Begehren eines Erben Art.
II. Begehren der Glaubiger des Erblassers Art.
B. Verfahren
I. Verwaltung Art.
II. Ordentliche Liquidation Art.
1. Konkursamtliche Liquidation Art.
Fiinfter Abschnitt: Die Erbschaftsklage
A. Voraussetzung Art.
B. Wirkung Art.
C. Verjéhrung Art.
D. Klage der Verméchtnisnehmer Art.

Siebenzehnter Titel: Die Teilung der Erbschaft
Erster Abschnitt: Die Gemeinschaft vor der Teilung
A. Wirkung des Erbganges

I. Erbengemeinschaft Art.
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II. Haftung der Erben Art. 603
B. Teilungsanspruch Art. 604
C. Verschiebung der Teilung Art. 605
D. Anspruch der Hausgenossen Art. 606
Zweiter Abschnitt: Die Teilungsart
A. Im Allgemeinen Art. 607
B. Ordnung der Teilung
1. Verfiigung des Erblassers Art. 608
II. Mitwirkung der Behorde Art. 609
C. Durchfiihrung der Teilung
I. Gleichberechtigung der Erben Art. 610
II. Bildung von Losen Art. 611
III. Zuweisung und Verkauf einzelner Sachen Art. 612
IV. Zuweisung der Wohnung und des Hausrates an den iiber-
lebenden Ehegatten Art. 612a

D. Besondere Gegenstiande
I. Zusammengehdrende Sachen, Familienschriften — Art. 613

L.bis Landwirtschaftliches Inventar Art. 613a
II. Forderungen des Erblassers an Erben Art. 614
III. Verpfandete Erbschaftssachen Art. 615

Aufgehoben Art. 616

IV. Grundstiicke
1. Ubernahme

a. Anrechnungswert Art. 617
b. Schatzungsverfahren Art. 618
V. Landwirtschaftliche Gewerbe und Grundstiicke ~ Art. 619
Aufgehoben Art. 620-625
Dritter Abschnitt: Die Ausgleichung
A. Ausgleichungspflicht der Erben Art. 626
B. Ausgleichung bei Wegfallen von Erben Art. 627
C. Berechnungsart
1. Einwerfung oder Anrechnung Art. 628
II. Verhéltnis zum Erbanteil Art. 629
III. Ausgleichungswert Art. 630
D. Erziehungskosten Art. 631
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E. Gelegenheitsgeschenke Art. 632
Aufgehoben Art. 633

Vierter Abschnitt: Abschluss und Wirkung der Teilung
A. Abschluss des Vertrages

L. Teilungsvertrag Art. 634

II. Vertrag iiber angefallene Erbanteile Art. 635

III. Vertrage vor dem Erbgang Art. 636
B. Haftung der Miterben unter sich

I. Gewihrleistung Art. 637

II. Anfechtung der Teilung Art. 638
C. Haftung gegeniiber Dritten

L. Solidare Haftung Art. 639

II. Riickgriff auf die Miterben Art. 640

Vierter Teil: Das Sachenrecht

Erste Abteilung: Das Eigentum

Achtzehnter Titel: Allgemeine Bestimmungen
A. Inhalt des Eigentums

L. Im Allgemeinen Art. 641
II. Tiere Art. 641a
B. Umfang des Eigentums
1. Bestandteile Art. 642
I1. Natiirliche Friichte Art. 643
1. Zugehor
1. Umschreibung Art. 644
2. Ausschluss Art. 645

C. Gemeinschaftliches Eigentum
I. Miteigentum

1. Verhiltnis der Miteigentiimer Art. 646
2. Nutzungs- und Verwaltungsordnung Art. 647
3. Gewohnliche Verwaltungshandlungen Art. 647a
4. Wichtigere Verwaltungshandlungen Art. 647b
5. Bauliche Massnahmen
a. Notwendige Art. 647¢
b. Niitzliche Art. 647d
¢. Der Verschonerung und Bequemlichkeit dienende

Art. 647¢
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6. Verfiigung tiber die Sache Art. 648
7. Tragung der Kosten und Lasten Art. 649
8. Verbindlichkeit von Regelungen und Anmerkung im
Grundbuch Art. 649a
9. Ausschluss aus der Gemeinschaft
a. Miteigentiimer Art. 649b
b. Andere Berechtigte Art. 649¢
10. Authebung
a. Anspruch auf Teilung Art. 650
b. Art der Teilung Art. 651
c. Tiere des héuslichen Bereichs Art. 651a
II. Gesamteigentum
1. Voraussetzung Art. 652
2. Wirkung Art. 653
3. Aufhebung Art. 654
III. Gemeinschaftliches Eigentum an landwirtschaftlichen Ge-
werben und Grundstiicken Art. 654a

Neunzehnter Titel: Das Grundeigentum

Erster Abschnitt: Gegenstand, Erwerb und Verlust des

Grundeigentums
A. Gegenstand
1. Grundstiicke Art. 655
II. Unselbststdndiges Eigentum Art. 655a
B. Erwerb
1. Eintragung Art. 656
II. Erwerbsarten
1. Ubertragung Art. 657
2. Aneignung Art. 658
3. Bildung neuen Landes Art. 659
4. Bodenverschiebung
a. im Allgemeinen Art. 660
b. dauernde Art. 660a
c. Neufestsetzung der Grenze Art. 660
5. Ersitzung
a. Ordentliche Ersitzung Art. 661
b. Ausserordentliche Ersitzung Art. 662
c. Fristen Art. 663
6. Herrenlose und offentliche Sachen Art. 664
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II1. Recht auf Eintragung
C. Verlust

D. Richterliche Massnahmen
I. Bei unauffindbarem Eigentiimer
II. Bei Fehlen der vorgeschriebenen Organe

Art.

665

Art. 666

Art. 666a
Art. 666b

Zweiter Abschnitt: Inhalt und Beschrinkung des

Grundeigentums

A. Inhalt
I. Umfang
II. Abgrenzung
1. Art der Abgrenzung
2. Abgrenzungspflicht
3. Miteigentum an Vorrichtungen zur Abgrenzung
II1. Bauten auf dem Grundstiick
1. Boden- und Baumaterial
a. Eigentumsverhéltnis
b. Ersatz
c. Zuweisung des Grundeigentums
2. Uberragende Bauten
3. Baurecht
4. Leitungen
5. Fahrnisbauten
IV. Einpflanzungen auf dem Grundstiick
V. Verantwortlichkeit des Grundeigentiimers
1. Bei Uberschreitung des Eigentumsrechts

Art.

Art.
Art.
Art.

Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.

Art.

2. Bei rechtmissiger Bewirtschaftung des Grundstiicks
Art. 679a

B. Beschrinkungen
I. Im Allgemeinen

Art.

667

668
669
670

671
672
673
674
675
676
677
678

679

680

II. Verdusserungsbeschrinkungen; gesetzliche Vorkaufsrechte

1. Grundsitze

2. Ausiibung

3. Abidnderung, Verzicht

4. Im Miteigentums- und im Baurechtsverhéltnis

Art.

681

Art. 68la
Art. 681b

Art.

5. Vorkaufsrecht an landwirtschaftlichen Gewerben und
Art. 682a

Grundstiicken
Aufgehoben
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II1. Nachbarrecht

1. Ubermissige Einwirkungen Art. 684
2. Graben und Bauen
a. Regel Art. 685
b. Kantonale Vorschriften Art. 686
3. Pflanzen
a. Regel Art. 687
b. Kantonale Vorschriften Art. 688
4. Wasserablauf Art. 689
5. Entwésserungen Art. 690
6. Durchleitungen
a. Pflicht zur Duldung Art. 691
b. Wahrung der Interessen des Belasteten Art. 692
c. Anderung der Verhiltnisse Art. 693
7. Wegrechte
a. Notweg Art. 694
b. Andere Wegrechte Art. 695
c. Anmerkung im Grundbuch Art. 696
8. Einfriedigung Art. 697
9. Unterhaltspflicht Art. 698
IV. Recht auf Zutritt und Abwehr
1. Zutritt Art. 699
2. Wegschaffung zugefiihrter Sachen u. dgl. Art. 700
3. Abwehr von Gefahr und Schaden Art. 701
V. Offentlichrechtliche Beschriinkungen
1. Im Allgemeinen Art. 702
2. Bodenverbesserungen Art. 703
C. Rechte an Quellen und Brunnen
1. Quelleneigentum und Quellenrecht Art. 704
II. Ableitung von Quellen Art. 705
III. Abgraben von Quellen
1. Schadenersatz Art. 706
2. Wiederherstellung Art. 707
IV. Quellengemeinschaft Art. 708
V. Benutzung von Quellen Art. 709
VI. Notbrunnen Art. 710
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VII. Pflicht zur Abtretung
1. Des Wassers Art. 711
2. Des Bodens Art. 712
Dritter Abschnitt: Das Stockwerkeigentum
A. Inhalt und Gegenstand

I. Inhalt Art. 712a
II. Gegenstand Art. 712b
III. Verfugung Art. 712¢
B. Begriindung und Untergang
I. Begriindungsakt Art. 712d
II. Réumliche Ausscheidung und Wertquoten Art. 712e
III. Untergang Art. 712f
C. Verwaltung und Benutzung
I. Die anwendbaren Bestimmungen Art. 712g
II. Gemeinschaftliche Kosten und Lasten
1. Bestand und Verteilung Art. 712h
2. Haftung fiir Beitrige
a. Gesetzliches Pfandrecht Art. 712i
b. Retentionsrecht Art. 712k
II1. Handlungsféhigkeit der Gemeinschaft Art. 712/

D. Organisation
I. Versammlung der Stockwerkeigentiimer

1. Zustandigkeit und rechtliche Stellung Art. 712m
2. Einberufung und Leitung Art. 712n
3. Ausiibung des Stimmrechtes Art. 7120
4. Beschlussfdhigkeit Art. 712p
II. Der Verwalter

1. Bestellung Art. 712¢q
2. Abberufung Art. 712r
3. Aufgaben

a. Ausfithrung der Bestimmungen und Beschliisse iiber die
Verwaltung und Benutzung Art. 712s
b. Vertretung nach aussen Art. 712t

Zwanzigster Titel: Das Fahrniseigentum
A. Gegenstand Art. 713

B. Erwerbsarten
I. Ubertragung

344 /360



Swiss Civil Code 210
1. Besitziibergang Art. 714
2. Eigentumsvorbehalt
a. Im Allgemeinen Art. 715
b. Bei Abzahlungsgeschiften Art. 716
3. Erwerb ohne Besitz Art. 717
II. Aneignung
1. Herrenlose Sachen Art. 718
2. Herrenlos werdende Tiere Art. 719
III. Fund
1. Bekanntmachung, Nachfrage
a. Im Allgemeinen Art. 720
b. Bei Tieren Art. 720a
2. Aufbewahrung, Versteigerung Art. 721
3. Eigentumserwerb, Herausgabe Art. 722
4. Schatz Art. 723
5. Wissenschaftliche Gegensténde Art. 724
IV. Zufiihrung Art. 725
V. Verarbeitung Art. 726
VI. Verbindung und Vermischung Art. 727
VI Ersitzung Art. 728
C. Verlust Art. 729
Zweite Abteilung: Die beschrinkten dinglichen
Rechte
Einundzwanzigster Titel: Die Dienstbarkeiten und
Grundlasten
Erster Abschnitt: Die Grunddienstbarkeiten
A. Gegenstand Art. 730
B. Errichtung und Untergang
1. Errichtung
1. Eintragung Art. 731
2. Rechtsgeschéft Art. 732
3. Errichtung zu eigenen Lasten Art. 733
II. Untergang
1. Im Allgemeinen Art. 734
2. Vereinigung Art. 735
3. Ablésung durch das Gericht Art. 736
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C. Inhalt

I. Umfang
1. Im Allgemeinen
2. Nach dem Eintrag
3. Bei verdndertem Bediirfnis
4. Nach kantonalem Recht und Ortsgebrauch
5. Bei mehreren Berechtigten
II. Last des Unterhaltes
II1. Verlegung der Belastung
IV. Teilung eines Grundstiicks
Aufgehoben

Zweiter Abschnitt: Nutzniessung und andere
Dienstbarkeiten

A. Nutzniessung
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I. Gegenstand
II. Entstehung
1. Im Allgemeinen
2. ...
III. Untergang
1. Griinde
2. Dauer
3. Ersatz bei Untergang
4. Riickleistung
a. Pflicht
b. Verantwortlichkeit
c. Verwendungen
5. Verjahrung der Ersatzanspriiche
IV. Inhalt
1. Rechte des Nutzniessers
a. Im Allgemeinen
b. Natiirliche Friichte
c. Zinse
d. Ubertragbarkeit
2. Rechte des Eigentiimers
a. Aufsicht
b. Sicherstellung

c. Sicherstellung bei Schenkung und
gesetzlicher Nutzniessung

Art.
Art.
Art.
Art.

737
738
739
740

Art. 740a

Art.
Art.
Art.
Art.

Art.

Art.
Art.

Art.
Art.
Art.

Art.
Art.
Art.
Art.

Art.
Art.
Art.
Art.

Art.
Art.

Art.

741
742
743
744

745

746
747

748
749
750

751
752
753
754

755
756
757
758

759
760

761
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d. Folge der Nichtleistung der Sicherheit Art. 762

3. Inventarpflicht Art. 763

4. Lasten

a. Erhaltung der Sache Art. 764

b. Unterhalt und Bewirtschaftung Art. 765

c. Zinspflicht bei Nutzniessung an einem Vermdgen Art. 766

d. Versicherung Art. 767
V. Besondere Fille

1. Grundstiicke

a. Friichte Art. 768

b. Wirtschaftliche Bestimmung Art. 769

c. Wald Art. 770

d. Bergwerke Art. 771

2. Verbrauchbare und geschétzte Sachen Art. 772

3. Forderungen

a. Inhalt Art. 773

b. Riickzahlungen und Neuanlage Art. 774

c. Recht auf Abtretung Art. 775

B. Wohnrecht
1. Im Allgemeinen Art. 776
II. Anspriiche des Wohnungsberechtigten Art. 777
III. Lasten Art. 778
C. Baurecht

I. Gegenstand und Aufnahme in das Grundbuch Art. 779
II. Rechtsgeschéft Art. 779a
[1I. Inhalt, Umfang und Vormerkung Art. 779b
IV. Folgen des Ablaufs der Dauer

1. Heimfall Art. 779c¢

2. Entschadigung Art. 779d

Aufgehoben Art. 779¢
V. Vorzeitiger Heimfall

1. Voraussetzungen Art. 779f

2. Ausiibung des Heimfallsrechtes Art. 779g

3. Andere Anwendungsfille Art. 779h
VI. Haftung fiir den Baurechtszins

1. Anspruch auf Errichtung eines Pfandrechts Art. 7791

2. Eintragung Art. 779
VII. Hochstdauer Art. 7791
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D. Quellenrecht

E. Andere Dienstbarkeiten

F. Richterliche Massnahmen
Dritter Abschnitt: Die Grundlasten

A. Gegenstand

B. Errichtung und Untergang
L. Errichtung
1. Eintragung und Erwerbsart
2. Offentlichrechtliche Grundlasten
Aufgehoben
II. Untergang
1. Im Allgemeinen
2. Ablosung
a. Durch den Gldubiger
b. Durch den Schuldner
c. Abldsungsbetrag
3. Verjahrung
C. Inhalt
I. Glaubigerrecht
I1. Schuldpflicht

Zweiundzwanzigster Titel: Das Grundpfand

Erster Abschnitt: Allgemeine Bestimmungen

A. Voraussetzungen

I. Arten

II. Gestalt der Forderung
1. Betrag
2. Zinse

II1. Grundstiick
1. Verpfandbarkeit
2. Bestimmtheit
a. Bei einem Grundstiick
b. Bei mehreren Grundstiicken
3. Landwirtschaftliche Grundstiicke

B. Errichtung und Untergang
L. Errichtung
1. Eintragung
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Art. 780
Art. 781
Art. 781a

Art. 782

Art.
Art.
Art.

Art.
Art.
Art.

Art.
Art.

Art.
Art.

Art.

Art.
Art.

Art.

Art.
Art.

783
784
785

786
787
788

789
790

791
792

793

794
795

796

797
798

Art. 798a

Art.

799



Swiss Civil Code

210

2. Bei gemeinschaftlichem Eigentum Art.
II. Untergang Art.
III. Grundpfander bei Giiterzusammenlegung
1. Verlegung der Pfandrechte Art.
2. Kiindigung durch den Schuldner Art.
3. Entschéddigung in Geld Art.
C. Wirkung
I. Umfang der Pfandhaft Art.
II. Miet- und Pachtzinse Art.
III. Verjédhrung Art.
IV. Sicherungsbefugnisse
1. Massregeln bei Wertverminderung
a. Untersagung und Selbsthilfe Art.
b. Sicherung, Wiederherstellung, Abzahlung Art.
2. Unverschuldete Wertverminderung Art.
3. Abtrennung kleiner Stiicke Art.
V. Weitere Belastung Art.
VI. Pfandstelle
1. Wirkung der Pfandstellen Art.
2. Pfandstellen untereinander Art.
3. Leere Pfandstellen Art.
VII. Befriedigung aus dem Pfande
1. Art der Befriedigung Art.
2. Verteilung des Erloses Art.
3. Umfang der Sicherung Art.
4. Sicherung fiir erhaltende Auslagen Art.
VIII. Pfandrecht bei Bodenverbesserungen
1. Vorrang Art.
2. Tilgung der Schuld und des Pfandrechtes Art.
IX. Anspruch auf die Versicherungssumme Art.
X. Unauffindbarer Glaubiger Art.
Zweiter Abschnitt: Die Grundpfandverschreibung
A. Zweck und Gestalt Art.
B. Errichtung und Untergang
L. Errichtung Art.
II. Untergang
1. Recht auf Loschung Art.
2. Stellung des Eigentiimers Art.

800
801

802
803
804

805
806
807

808
809
810
811
812

813
814
815

816
817
818
819

820
821

822
823

824

825

826
827
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3. Einseitige Ablosung
a. Voraussetzung und Geltendmachung Art. 828
b. Offentliche Versteigerung Art. 829
c. Amtliche Schitzung Art. 830
4. Kiindigung Art. 831
C. Wirkung

I. Eigentum und Schuldnerschaft
1. Verdusserung Art. 832
2. Zerstiickelung Art. 833
3. Anzeige der Schuldiibernahme Art. 834

II. Ubertragung der Forderung Art. 835

D. Gesetzliches Grundpfandrecht

I. Des kantonalen Rechts Art. 836

II. Mit Eintragung
1. Fille Art. 837
2. Verkédufer, Miterben und Gemeinder Art. 838
3. Handwerker und Unternehmer
a. Eintragung Art. 839
b. Rang Art. 840
c¢. Vorrecht Art. 841

Dritter Abschnitt: Der Schuldbrief

A. Allgemeine Vorschriften
I. Zweck; Verhéltnis zur Forderung aus dem Grundverhéltnis
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II. Arten
III. Stellung des Eigentiimers
IV. Verdusserung. Teilung

V. Schuldbriefforderung und Nebenvereinbarungen

1. Im Allgemeinen
2. Kiindigung
VI. Schutz des guten Glaubens
VII. Einreden des Schuldners
VIII. Bevollméchtigte Person
IX. Zahlungsort
X. Anderungen im Rechtsverhiltnis
XI. Tilgung

Art.
Art.
Art.
Art.

Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.

842
843
844
845

846
847
848
849
850
851
852
853



Swiss Civil Code

210

XII. Untergang

1. Wegfall des Glaubigers Art.

2. Loschung Art.

XIII. Aufrufung des Glaubigers Art.
B. Register-Schuldbrief

L. Errichtung Art.

II. Ubertragung Art.

III. Verpfiandung, Pfindung und Nutzniessung Art.

C. Papier-Schuldbrief
I. Errichtung

1. Eintragung Art.

2. Pfandtitel Art.

II. Schutz des guten Glaubens Art.
II1. Rechte des Glaubigers

1. Geltendmachung Art.

2. Ubertragung Art.

IV. Kraftloserklarung Art.

Aufgehoben Art. 866—

Vierter Abschnitt: Ausgabe von Anleihenstiteln mit
Grundpfandrecht

A. Obligationen fiir Anleihen mit Pfandrecht Art.
Aufgehoben Art. 876—
Dreiundzwanzigster Titel: Das Fahrnispfand
Erster Abschnitt: Faustpfand und Retentionsrecht
A. Faustpfand
1. Bestellung
1. Besitz des Gldubigers Art.
2. Viehverpfindung Art.
3. Nachverpfandung Art.
4. Verpfiandung durch den Pfandgléubiger Art.
II. Untergang
1. Besitzesverlust Art.
2. Riickgabepflicht Art.
3. Haftung des Glaubigers Art.
II1. Wirkung
1. Rechte des Glaubigers Art.
2. Umfang der Pfandhaft Art.

854
855
856

857
858
859

860
861
862

863
864
865

874

875
883

884
885
886
887

888
889
890

891
892
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3. Rang der Pfandrechte Art. 893
4. Verfallsvertrag Art. 894

B. Retentionsrecht
I. Voraussetzungen Art. 895
II. Ausnahmen Art. 896
II1. Bei Zahlungsunfahigkeit Art. 897
IV. Wirkung Art. 898

Zweiter Abschnitt: Das Pfandrecht an Forderungen und
andern Rechten

A. Im Allgemeinen Art. 899
B. Errichtung
I. Bei Forderungen mit oder ohne Schuldschein Art. 900
II. Bei Wertpapieren Art. 901
I11. Bei Warenpapieren Art. 902
IV. Nachverpfandung Art. 903
C. Wirkung
I. Umfang der Pfandhaft Art. 904
II. Vertretung verpfandeter Aktien und Stammanteile von
Gesellschaften mit beschrankter Haftung Art. 905
III. Verwaltung und Abzahlung Art. 906

Dritter Abschnitt: Das Versatzpfand
A. Versatzanstalt

I. Erteilung der Gewerbebefugnis Art. 907
II. Dauer Art. 908
B. Versatzpfandrecht
L. Errichtung Art. 909
II. Wirkung
1. Verkauf des Pfandes Art. 910
2. Recht auf den Uberschuss Art. 911
III. Auslésung des Pfandes
1. Recht auf Auslosung Art. 912
2. Rechte der Anstalt Art. 913
C. Kauf auf Riickkauf Art. 914
D. Ordnung des Gewerbes Art. 915
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Vierter Abschnitt: ... Art. 916

Dritte Abteilung: Besitz und Grundbuch

Vierundzwanzigster Titel: Der Besitz
A. Begriff und Arten

1. Begriff Art.
II. Selbstdndiger und unselbsténdiger Besitz Art.
II1. Voriibergehende Unterbrechung Art.
B. Ubertragung
1. Unter Anwesenden Atrt.
II. Unter Abwesenden Art.
I11. Ohne Ubergabe Art.
IV. Bei Warenpapieren Art.

C. Bedeutung
1. Besitzesschutz

1. Abwehr von Angriffen Art.
2. Klage aus Besitzesentziehung Art.
3. Klage aus Besitzesstorung Art.
4. Zuldssigkeit und Verjahrung der Klage Art.
II. Rechtsschutz
1. Vermutung des Eigentums Art.
2. Vermutung bei unselbstindigem Besitz Art.
3. Klage gegen den Besitzer Art.
4. Verfligungs- und Riickforderungsrecht
a. Bei anvertrauten Sachen Art.
b. Bei abhanden gekommenen Sachen Art.
c. Bei Geld- und Inhaberpapieren Art.
d. Bei bosem Glauben Art.
5. Vermutung bei Grundstiicken Art.
III. Verantwortlichkeit
1. Gutglaubiger Besitzer
a. Nutzung Art.
b. Ersatzforderungen Art.
2. Bosglaubiger Besitzer Art.
IV. Ersitzung Art.

918

919
920
921

922
923
924
925

926
927
928
929

930
931
932

933
934
935
936
937

938
939
940
941
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Fiinfundzwanzigster Titel: Das Grundbuch

A. Einrichtung

I. Bestand
1. Im Allgemeinen
2. Aufnahme
a. Gegenstand
b. Ausnahmen
3. Biicher
a. Hauptbuch
b. Grundbuchblatt
c. Kollektivblitter
d. Tagebuch, Belege
4. Verordnungen
a. Im Allgemeinen

Art.

Art.
Art.

Art.
Art.
Art.
Art.

Art.

942

943
944

945
946
947
948

949

b. Bei Fithrung des Grundbuchs mittels Informatik Art. 949a
Art. 949h
Art. 949¢
4c. Beizug Privater zur Nutzung des informatisierten

4a. Personenidentifikator im Grundbuch

4p. Landesweite Grundstiicksuche

Grundbuchs
5. Amtliche Vermessung
II. Grundbuchfithrung
1. Kreise
a. Zugehdrigkeit
b. Grundstiicke in mehreren Kreisen
2. Grundbuchdmter
3. Gebiihren
I1I. Haftung
IV. Administrative Aufsicht
V. Rechtsschutz
1. Beschwerdebefugnis
2. Beschwerdeverfahren
Aufgehoben

B. Eintragung
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I. Grundbucheintrige
1. Eigentum und dingliche Rechte
2. Vormerkungen
a. Personliche Rechte
b. Verfligungsbeschrankungen

949d

Art.

Art.
Art.
Art.
Art.
Art.
Art.

950

951
952
953
954
955
956

Art. 956a
Art. 956b

Art.

Art.

Art.
Art.

957

958

959
960
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c. Vorldufige Eintragung Art. 961

d. Eintragung nachgehender Rechte Art. 961a
II. Anmerkungen

1. Von 6ffentlich-rechtlichen Beschrankungen Art. 962

2. Von Vertretungen Art. 962a
II1. Voraussetzung der Eintragung

1. Anmeldungen

a. Bei Eintragungen Art. 963
b. Bei Loschungen Art. 964
2. Ausweise
a. Giiltiger Ausweis Art. 965
b. Ergdnzung des Ausweises Art. 966
IV. Art der Eintragung
1. Im Allgemeinen Art. 967
2. Bei Dienstbarkeiten Art. 968
V. Anzeigepflicht Art. 969
C. Offentlichkeit des Grundbuchs
1. Auskunftserteilung und Einsichtnahme Art. 970
II. Veroffentlichungen Art. 970a
D. Wirkung
1. Bedeutung der Nichteintragung Art. 971
II. Bedeutung der Eintragung
1. Im Allgemeinen Art. 972
2. Gegeniiber gutgldubigen Dritten Art. 973
3. Gegeniiber bosgldubigen Dritten Art. 974

E. Léschung und Anderung der Eintrige
1. Bereinigung

1. Bei der Teilung des Grundstiicks Art. 974a

2. Bei der Vereinigung von Grundstiicken Art. 974b
II. Bei ungerechtfertigtem Eintrag Art. 975
III. Erleichterte Loschung

1. Zweifelsfrei bedeutungsloser Eintrége Art. 976

2. Anderer Eintrige

a. Im Allgemeinen Art. 976a

b. Bei Einspruch Art. 976b

3. Offentliches Bereinigungsverfahren Art. 976¢
IV. Berichtigungen Art. 977
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Schlusstitel: Anwendungs- und Einfiihrungs-
bestimmungen

Erster Abschnitt: Die Anwendung bisherigen und
neuen Rechts

A. Allgemeine Bestimmungen

I. Regel der Nichtriickwirkung Art. 1
II. Riickwirkung
1. Offentliche Ordnung und Sittlichkeit Art. 2
2. Inhalt der Rechtsverhéltnisse kraft Gesetzes Art. 3
3. Nicht erworbene Rechte Art. 4
B. Personenrecht
1. Handlungsfahigkeit Art. 5
II. Verschollenheit Art. 6
Ila. Zentrale Datenbank im Zivilstandswesen Art. 6a
III. Juristische Personen
1. Im Allgemeinen Art. 6b
la. Zur Eintragung ins Handelsregister verpflichtete Vereine
Art. 6bbis
2. Buchfiihrung und Revisionsstelle Art. 6¢
IV. Schutz der Personlichkeit vor Gewalt, Drohungen oder
Nachstellungen Art. 6d
C. Familienrecht
I. Eheschliessung Art. 7
Ibis, Scheidung
1. Grundsatz Art. 7a
2. Rechtshéngige Scheidungsprozesse Art. 7b
3. Trennungsfrist bei rechtshdngigen Scheidungsprozessen
Art. 7¢
4. Berufliche Vorsorge Art. 7d
5. Umwandlung bestehender Renten Art. Te
Iter, Wirkungen der Ehe im Allgemeinen
1. Grundsatz Art. 8
2. Name Art. 8a
3. Biirgerrecht Art. 8b
II. Giiterrecht der vor 1. Januar 1912 geschlossenen Ehen
Art. 9
IIbis, Giiterrecht der nach 1. Januar 1912 geschlossenen Ehen
1. Im Allgemeinen Art. 9a
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2. Wechsel von der Giiterverbindung zur Errungenschafts-

beteiligung

a. Anderung der Vermdgensmassen Art. 9b
b. Vorrecht Art. 9¢
c. Giiterrechtliche Auseinandersetzung unter dem neuen
Recht Art. 9d
3. Beibehaltung der Giiterverbindung Art. 9e
4. Beibehaltung der gesetzlichen oder gerichtlichen Giiter-
trennung Art. 9f

4a. Giiterrecht der vor der abschliessenden Inkraftsetzung
der Anderung vom 18. Dezember 2020 im Ausland
geschlossenen Ehen zwischen Personen gleichen

Geschlechts Art. 9g
5. Ehevertrag
a. Im Allgemeinen Art. 10
b. Rechtskraft gegeniiber Dritten Art. 10a
c. Unterstellung unter das neue Recht Art. 10
d. Vertragliche Giitertrennung nach bisherigem Recht
Art. 10c
e. Im Hinblick auf das Inkrafttreten des neuen Rechts abge-
schlossene Ehevertrige Art. 10d
f. Giiterrechtsregister Art. 10e
6. Tilgung von Schulden bei der giiterrechtlichen
Auseinandersetzung Art. 11
7. Schutz der Glaubiger Art. 11a
I1I. Das Kindesverhiltnis im Allgemeinen Art. 12
IIIbis, Adoption
1. Fortdauer des bisherigen Rechts Art. 12a
2. Hingige Verfahren Art. 12b
3. Unterstellung unter das neue Recht Art. 12¢
Aufgehoben Art. 12¢bis
IITter. Anfechtung der Ehelicherkldrung Art. 12d
IV. Vaterschaftsklage
1. Hangige Klagen Art. 13
2. Neue Klagen Art. 13a
T'Vbis, Frist fiir die Feststellung und die Anfechtung des
Kindesverhéltnisses Art. 13b
IVter, Unterhaltsbeitrige
1. Bestehende Unterhaltstitel Art. 13¢
2. Rechtshéngige Verfahren Art. 13¢bis
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[Vauer, Name des Kindes Art. 13d
IV. Erwachsenenschutz
1. Bestehende Massnahmen Art. 14
2. Héngige Verfahren Art. 14a
D. Erbrecht
I. Erbe und Erbgang Art. 15
II. Verfligungen von Todes wegen Art. 16
E. Sachenrecht
I. Dingliche Rechte im Allgemeinen Art. 17
II. Anspruch auf Eintragung im Grundbuch Art. 18
II1. Ersitzung Art. 19
IV. Besondere Eigentumsrechte
1. Bdume auf fremdem Boden Art. 20
2. Stockwerkeigentum
a. Urspriingliches Art. 20bis
b. Umgewandeltes Art. 20ter
c. Bereinigung der Grundbiicher Art. 20quater
V. Grunddienstbarkeiten Art. 21
VI. Grundpfandrechte
1. Anerkennung der bestehenden Pfandtitel Art. 22
2. Errichtung von Pfandrechten Art. 23
3. Tilgung von Titeln Art. 24
4. Umfang der Pfandhaft Art. 25
5. Rechte und Pflichten aus dem Grundpfand
a. Im Allgemeinen Art. 26
b. Sicherungsrechte Art. 27
c. Kiindigung, Ubertragung Art. 28
6. Rang Art. 29
7. Pfandstelle Art. 30
8. ... Art. 31 und 32
9. Gleichstellung bisheriger Pfandarten mit solchen des
neuen Rechtes Art. 33
10. Fortdauer des bisherigen Rechts fiir bisherige
Pfandarten Art. 33a
11. Umwandlung der Art des Schuldbriefs Art. 33b
VII. Fahrnispfandrechte
1. Formvorschriften Art. 34
2. Wirkung Art. 35
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VIII. Retentionsrecht Art. 36
IX. Besitz Art. 37
X. Grundbuch
1. Anlegung des Grundbuches Art. 38
2. Amtliche Vermessung
a. ... Art. 39
b. Verhiltnis zum Grundbuch Art. 40
c. Zeit der Durchfithrung Art. 41
Aufgehoben Art. 42
3. Eintragung der dinglichen Rechte
a. Verfahren Art. 43
b. Folge der Nichteintragung Art. 44
4. Behandlung aufgehobener Rechte Art. 45

5. Verschiebung der Einflihrung des Grundbuches ~ Art. 46
6. Einfiihrung des Sachenrechtes vor dem Grundbuch Art. 47

7. Wirkung kantonaler Formen Art. 48
F. Verjdhrung Art. 49
G. Vertragsformen Art. 50

Zweiter Abschnitt: Einfiihrungs- und
Ubergangsbestimmungen

A. Aufhebung des kantonalen Zivilrechtes Art. 51
B. Ergidnzende kantonale Anordnungen

I. Recht und Pflicht der Kantone Art. 52

II. Ersatzverordnungen des Bundes Art. 53
C. Bezeichnung der zusténdigen Behdrden Art. 54
D. Offentliche Beurkundung

I. Im Allgemeinen Art. 55

II. Elektronische Ausfertigungen und Beglaubigungen Art. 55a
E. Wasserrechtsverleihungen Art. 56
F-H. ... Art. 57
J. Schuldbetreibung und Konkurs Art. 58
K. Anwendung schweizerischen und fremden Rechtes

Art. 59

L. Authebung von Bundeszivilrecht Art. 60
M. Schlussbestimmung Art. 61
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Text of the Previous Provisions of Title Sixs23
Title Six: Marital Property Law

823 BS 2 3. These provisions apply as transitional law insofar as provided by Art. 9a ff. Final
Title (Revision of Marital Law of 5 Oct. 1984). The provisions have not been translated
into English.
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