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Federal Act
on Foreign Nationals

(Foreign Nationals Act, FNA)'

of 16 December 2005 (Status as of 1 October 2015)
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The Federal Assembly of the Swiss Confederation,

on the basis of Article 121 paragraph 1 of the Federal Constitution?,
and having considered the Dispatch of the Federal Council dated 8 March 20023,

decrees:

Chapter 1  Subject Matter and Scope of Application

Art. 1 Subject matter

This Act regulates the entry and exit, residence and family reunification of foreign
nationals in Switzerland. In addition, it regulates encouraging their integration.

Art. 2 Scope of application

1 This Act applies to foreign nationals, provided no other provisions of the federal
law or international treaties concluded by Switzerland apply.

2 For citizens of member states of the European Community (EC), their family
members, and employees posted to Switzerland by employers resident or with their
registered office in these states, this Act applies only to the extent that the Agree-
ment of 21 June 19994 between the Swiss Confederation on the one hand and the
European Community and their Member States on the other hand on Freedom of
Movement does not contain any different provisions or that this Act provides for
more advantageous provisions.

AS 2007 5437

1 Amended by No I of the Federal Act of 18 June 2010 (Simplified Admission for Foreign
Nationals with University Degrees), in force since 1 Jan. 2011 (AS 2010 5957;
BBI12010 427 445).

2 SR 101

3 BBI12002 3709

4 SR0.142.112.681




142.20 Migration

3 For citizens of member states of the European Free Trade Association (EFTA),
their family members, and employees posted to Switzerland by employers resident
or with their registered office in these states, this Act applies only to the extent that
the Agreement amending the Convention establishing the European Free Trade
Association from 21 June 20015 does not contain any different provisions or that this
Act provides for more advantageous provisions.

4 The provisions on the visa procedure and on entry and exit apply only insofar as
there are no provisions to the contrary in the Schengen Association Agreements.¢

5 The Schengen Association Agreements are listed in Annex 1 No. 1.7

Chapter 2 Principles of Admission and Integration

Art. 3 Admission

I The admission of gainfully employed foreign nationals is allowed in the interests
the economy as a whole; the chances of lasting integration in the Swiss employment
market as well as in the social environment are crucial. Switzerland’s cultural and
scientific needs shall be appropriately taken account of.

2 Foreign nationals shall also be admitted if international law obligations, humanitar-
ian grounds or the unity of the family so requires.

3 In deciding on the admission of foreign nationals, account shall be taken of Swit-
zerland's demographic and social development.

Art. 4 Integration

I The aim of integration is the co-existence of the resident Swiss and foreign popula-
tion on the basis of the values of the Federal Constitution and mutual respect and
tolerance.

2 Integration should enable foreign nationals who are lawfully resident in Switzer-
land for the longer term to participate in the economic, social and cultural life of the
society.

3 Integration requires willingness on the part of the foreign nationals and openness
on the part of the Swiss population.

4 Foreign nationals are required to familiarise themselves with the social conditions
and way of life in Switzerland and in particular to learn a national language.

5 SR 0.632.31; the Protocol of 21 June 2001, which is an integral part of the Agreement
applies to relations between Switzerland and Liechtenstein.

6 Inserted by Art. 127 below (AS 2008 5405 Art. 2 let. a). Amended by No I of the Federal
Act of 13 June 2008 (Amendments in implementation of the Schengen and Dublin Asso-
ciation Agreements), in force since 12 Dec. 2008 (AS 2008 5407 5405 Art. 2 let. c;
BB12007 7937).

7 Inserted by No 1 of the Federal Act of 13 June 2008 (Amendments in implementation of
the Schengen and Dublin Association Agreements), in force since 12 Dec. 2008
(AS 2008 5407 5405 Art. 2 let. c; BB1 2007 7937).
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Chapter 3  Entry and Exit

Art. 5 Entry requirements
I Foreign nationals who wish to enter Switzerland:

a. must have a recognised identity document for crossing the border and a visa,
if required;

b. must have the required financial means for the period of stay;

c. must not pose a threat to public security and order or to Switzerland’s inter-
national relations; and

d. must not be subject to a measure banning them from entry.

2 They must provide a guarantee that they will leave Switzerland if only a temporary
period of stay is planned.

3 ...8

4 The Federal Council shall determine the recognised identity documents for cross-
ing the border.?

Art. 6 Issue of the visa

1 Visas are issued by the Swiss representation abroad on behalf of the competent
authority of the Confederation or the cantons or by another authority appointed by
the Federal Council.

2In the case of a refusal of the visa for a period of stay not requiring a permit
(Art. 10), the competent foreign representation shall issue a decision on a standard
form on behalf of the State Secretariat for Migration (SEM)!0 or the Federal De-
partment of Foreign Affairs (FDFA). The Federal Council may provide that other
offices of the FDFA may also issue decisions on behalf of the FDFA.!11

2bis A written objection may be filed against this decision with the relevant authority
(SEM or FDFA) within 30 days. Article 63 of the Federal Act of 20 December
196812 on Administrative Procedure applies mutatis mutandis.!3

8 Repealed by Art. 127 below, with effect from 12 Dec. 2008 (AS 2008 5405 Art. 2 let. a).

9 Amended by Art. 127 below, in force since 12 Dec. 2008 (AS 2008 5405 Art. 2 let. a).

10 The name of this administrative unit was amended by Art. 16 para. 3 of the Publications
Ordinance of 17 Nov. 2004 (SR 170.512.1), in force since 1 Jan. 2015. This amendment
has been made throughout the text.

11" Amended by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct 2015
(AS 2015 3023; BB1 2013 2561).

12 SR 172.021

13 Inserted by Art. 2 No 1 of the Federal Decree of 11 Dec. 2009 (Approval and Implemen-
tation of the Exchange of Notes relating to the Visa Information System) (AS 2010 2063;
BBI1 2009 4245). ). Amended by No I of the Federal Act of 20 June 2014 (Violations of
the Duty of Care and to Report by Air Carriers, Information Systems), in force since
1 Oct 2015 (AS 2015 3023; BB1 2013 2561).
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3 To cover any residence, supervision and return costs, a formal obligation limited in
time, the deposit of a surety bond or other types of guarantee may be required.!4

Art. 715 Crossing the border and border controls
I Entry and exit are governed by the Schengen Association Agreements.

2 The Federal Council regulates possible checks on persons at the border in accord-
ance with these Agreements. If entry is refused, the authority responsible for the
border control shall issue a removal order in accordance with Article 64.16

31f checks at the Swiss border are temporarily reintroduced in accordance with
Articles 24, 25 or 26 of the Schengen Borders Code!” and entry is refused, the
authority responsible for the border controls shall issue a reasoned and appealable
decision on a form in accordance with Annex V Part B of the Schengen Borders
Code. The refusal of entry may be enforced immediately. An appeal has no suspen-
sive effect.!8

Art. 819

Art. 9 Authorities responsible for border controls
I The cantons carry out checks on persons on their sovereign territory.

2 The Federal Council regulates the federal checks on persons carried out in the
border zone in consultation with the border cantons.

14 Amended by Art. 127 below, in force since 12 Dec. 2008 (AS 2008 5405 Art. 2 let. a).

15 Amended by Art. 127 below, in force since 12 Dec. 2008 (AS 2008 5405 Art. 2 let. a).

16 Amended by Art. 2 No 1 of the Federal Decree of 18 June 2010 on the Adoption of the
EC Directive on the Return of Illegal Immigrants (Directive 2008/115/EC), in force since
1 Jan. 2011 (AS 2010 5925; BB1 2009 8881).

17" Regulation (EC) No 562/2006 of the European Parliament and of the Council of
15 March 2006 establishing a Community Code on the rules governing the movement of
persons across borders (Schengen Borders Code), OJ. L 105 of 13.4.2006, p. 1; last
amended by Regulation (EU) No 1051/2013, OJ. L 295 of 6.11.2013, p. 1.

18 Inserted by Art. 2 of the Federal Decree of 13 June 2008 on the Approval and the Imple-
mentation of the Exchange of Notes between Switzerland and the European Community
on the Acceptance of the Schengen Borders Code (AS 2008 5629 5405 Art. 2 let. b).
Amended by Annex to the Federal Decree of 26 Sept. 2014 (Adoption of Regulation (EU)
No 1051/2013 in order to provide for common rules on the temporary reintroduction of
border control at internal borders in exceptional circumstances), in force since
1 March 2015 (AS 2015 535; BB12014 3373).

19 Repealed by Art. 127 below, with effect from 12 Dec. 2008 (AS 2008 5405 Art. 2 let. a).
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Chapter 4  Permit and Notification Requirements

Art. 10 Permit requirement for period of stay without gainful employment

I Foreign nationals do not require a permit for any period of stay without gainful
employment of up to three months; if the visa indicates a shorter period of stay, then
this period applies.

2 A permit is required for foreign nationals intending a longer period of stay without
gainful employment. They must apply to the competent authority at the planned
place of residence for this permit before entering Switzerland. Article 17 paragraph
2 remains reserved.

Art. 11 Permit requirement for period of stay with gainful employment

I Foreign nationals who wish to work in Switzerland require a permit irrespective of
the period of stay. They must apply to the competent authority at the planned place
of employment for this permit.

2 Gainful employment is any salaried or self-employed activity that is normally
carried out for payment, irrespective of whether payment is made.

3 In the case of salaried employment, the application for a permit must be submitted
by the employer.

Art. 12 Registration requirement

I Foreign nationals who require a short stay, residence or permanent residence
permit, must register with the competent authority at their place of residence in
Switzerland before the expiry of the period of stay not requiring a permit or before
they begin employment.

2 Foreign nationals must register with the competent authority at the new place of
residence if they move to another commune or to another canton.

3 The Federal Council shall determine the time limits for registration.

Art. 13 Permit and registration procedures

1 Foreign nationals must produce a valid identity document at the time of registra-
tion. The Federal Council shall determine the exceptions and the recognised identity
documents.

2 The competent authority may require an extract from the register of convictions in
the applicant's country of origin or native country as well as further documents that
are necessary for the procedure.

3 Registration may only be carried out if all the documents indicated by the compe-
tent authority as necessary for granting the permit are provided.
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Art. 14 Derogations from the permit and the registration requirement

The Federal Council may lay down more favourable provisions on the permit and
the registration requirement, in particular to facilitate temporary cross-border ser-
vices.

Art. 15 Notice of departure

Foreign nationals who hold a permit must give notice of departure to the competent
authority at the place of residence if they move to another commune or to another
canton or if they move abroad.

Art. 16 Notification requirement in the case of commercial accommodation

Any person who accommodates foreign nationals for commercial gain must provide
the competent cantonal authority with their particulars.

Art. 17 Regulation of the period of stay until the permit decision

I Foreign nationals who have entered the country lawfully for a temporary period of
stay and who subsequently apply for longer period of stay must wait for the decision
abroad.

2 If the admission requirements are clearly fulfilled, the competent cantonal authori-
ty may permit the applicant to remain in Switzerland during the procedure.

Chapter 5 Admission Requirements
Section 1 Admission for a Period of Stay with Gainful Employment

Art. 18 Salaried employment
Foreign nationals may be admitted to work as an employee if:
a. this is in the interests of the economy as a whole;
b. an application from an employer has been submitted; and

c. the requirements of Articles 20-25 are fulfilled.

Art. 19 Self-employment

Foreign nationals may be admitted to work on a self-employed basis if:
a. this is in the interests of the economy as a whole;
b. the necessary financial and operational requirements are fulfilled; and
c. the requirements of Articles 20 and 23-25 are fulfilled.
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Art. 20 Limitation measures

I The Federal Council may limit the number of first-time short stay and residence
permits (Art. 32 and 33) for work purposes. It shall consult the cantons and the
social partners beforehand.

2 It may define quotas for the Confederation and the cantons.

3 The SEM may, within the federal quota limits, grant first-time short stay and
residence permits or increase the cantonal quotas. In doing so, it shall take account
of the needs of the cantons and overall economic interests.

Art. 21 Precedence

I Foreign nationals may be permitted to work only if it is proven that no suitable
domestic employees or citizens of states with which an agreement on the free
movement of workers has been concluded can be found for the job.

2 Domestic employees include:
a. Swiss nationals;
b. persons with a permanent residence permit;
c. persons with a residence permit authorising them to work.

3 Foreign nationals with a Swiss university degree may be admitted in derogation
from paragraph 1 if their work is of high academic or economic interest. They shall
be temporarily admitted for a period of six months following completion of their
education or training in Switzerland in order to find suitable work.20

Art. 22 Salary and employment conditions

Foreign nationals may only be admitted in order to work if the salary and employ-
ment conditions customary for the location, profession and sector are satisfied.

Art. 23 Personal requirements

I Short stay and residence permits for work purposes may only be granted to manag-
ers, specialists and other qualified workers.

2In deciding whether to grant residence permits, the professional qualifications of
applicants and their professional and social adaptability, language skills and age
must also indicate that there is a prospect of lasting integration in the Swiss job
market and the social environment.

3 By way of derogation from paragraphs 1 and 2, the following applicants may be
admitted:

a. investors and entrepreneurs who maintain existing jobs or create new jobs;
b. recognised persons from the world of science, culture and sport;
20 Inserted by No I of the Federal Act of 18 June 2010 (Simplified Admission for Foreign

Nationals with University Degrees), in force since 1 Jan. 2011 (AS 2010 5957;
BB12010 427 445).
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c. persons with special professional knowledge or skills, provided there is a
need for their admission;

d. persons who are part of an executive transfer between internationally active
companies;

e. persons whose activity in Switzerland is indispensable for economically sig-
nificant international business relationships.

Art. 24 Accommodation

Foreign nationals may only be admitted in order to work if suitable accommodation
for them is available.

Art. 25 Admission of cross-border commuters

I Foreign nationals may only be admitted as cross-border commuters in order to
work if:

a. they have a permanent right of residence in a neighbouring state and they
have had their place of residence for a minimum of six months in the neigh-
bouring border zone; and

b. they work within the Swiss border zone.
2 Articles 20, 23 and 24 are not applicable.

Art. 26 Admission for cross-border services

I Foreign nationals may only be admitted to provide a temporary cross-border ser-
vice if their activity is in the general interests of the economy.

2 The requirements of Articles 20, 22 and 23 apply mutatis mutandis.

Section 2 Admission for Residence without Gainful Employment

Art. 27 Education and training
1 Foreign nationals may be admitted for education or training purposes if:2!

a. the management of the educational establishment confirms that the person
concerned is eligible for education or training;

b. suitable accommodation is available;

c. the required financial means are available; and

21 Amended by No I of the Federal Act of 18 June 2010 (Simplified Admission for Foreign
Nationals with University Degrees), in force since 1 Jan. 2011 (AS 2010 5957;
BB1 2010 427 445).
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d.22 they fulfil the personal and educational requirements for the planned educa-
tion or training course.

2 In the case of minors, their supervision must be guaranteed.

3 A continued stay in Switzerland following completion or discontinuation of the
education or training course is governed by the general admission requirements
contained in this Act.23

Art. 28 Retired persons

Foreign nationals who are no longer gainfully employed may be admitted if:
a. they have reached a minimum age set by the Federal Council;
b. they have special personal relations to Switzerland; and

c. they have the required financial means.

Art. 29 Medical treatment

Foreign nationals may be admitted for medical treatment. Financing and return must
guaranteed.

Section 3 Derogations from the Admission Requirements

Art. 30

I Derogations from the admission requirements (Art. 18-29) are permitted in order
to:

a. regulate the employment of foreign nationals admitted under the provisions
on family reunification, unless they have a right to work (Art. 46);

b. take account of serious cases of personal hardship or important public inter-
ests;

regulate the period of stay of foster children;

d. protect persons from exploitation who are particularly at risk in view of their
work;

e.24 regulate the period of stay of victims and witnesses of trafficking in human
beings and of persons who are cooperating with the prosecution authorities

22 Amended by No I of the Federal Act of 18 June 2010 (Simplified Admission for Foreign
Nationals with University Degrees), in force since 1 Jan. 2011 (AS 2010 5957;
BBI12010 427 445).

23 Inserted by No I of the Federal Act of 18 June 2010 (Simplified Admission for Foreign
Nationals with University Degrees), in force since 1 Jan. 2011 (AS 2010 5957;
BBI12010 427 445).

24 Amended by Annex No 1 of the Federal Act of 23 Dec. 2011 on Extra-Procedural Wit-
ness Protection, in force since 1 Jan. 2013 (AS 2012 6715; BB1 2011 1).
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as part of a witness protection programme organised by Swiss or foreign au-
thorities or by an international criminal court;

f.  permit periods of stay as part of relief and development projects in the inter-
ests of economic and technical cooperation;

g. facilitate international economic, scientific and cultural exchange as well as
advanced professional training;

h. simplify the transfer of senior management staff and essential specialists
within internationally active companies;

j- permit au-pair workers recruited through a recognised organisation, to stay
in Switzerland period of stay for education and training;

k. facilitate the re-admission of foreign nationals who held a residence or per-
manent residence permit;

1. regulate the employment and the participation in employment programmes
of asylum seekers (Art. 43 of the Asylum Act of 26 June 199826, AsylA),
temporarily admitted persons (Art. 85) and persons in need of protection
(Art. 75 AsylA).

2 The Federal Council shall establish the general conditions and regulate the proce-
dure.

Section 4 Stateless Persons

Art. 31

I Anyone recognised as stateless by Switzerland has the right to a residence permit
in the canton in which they are lawfully residing.

2 If the stateless person satisfies the criteria in Article 83 paragraph 7, the provisions
on temporarily admitted persons of Article 83 paragraph 8 apply.

3 Stateless persons with the right to a residence permit, who have lawfully resided in
Switzerland for a minimum of five years, are entitled to a permanent residence
permit.

Chapter 6  Regulation of the Period of stay

Art. 32 Short stay permit

I The short stay permit is granted for limited periods of stay of up to one year.

25 Repealed by No I of the Federal Act of 18 June 2010 (Simplified Admission for Foreign
Nationals with University Degrees), with effect from 1 Jan. 2011 (AS 2010 5957;
BBI12010 427 445).

26 SR 142.31

10
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21t is granted for a specific purpose of stay and may be made subject to additional
conditions.

3 1t may be extended by up to two years. A change of job is only possible for good
cause.

4 The short stay permit may only be granted again after an appropriate interruption
of stay in Switzerland.

Art. 33 Residence permit
1 The residence permit is granted for periods of stay with of more than a year.

21t is granted for a specific purpose of stay and may be made subject to additional
conditions.

3 It is subject to a time limit and may be extended, provided there are no grounds for
revocation in terms of Article 62.

Art. 34 Permanent residence permit

I The permanent residence permit is granted for an unlimited duration and without
conditions.

2 Foreign nationals may be granted a permanent residence permit if:

a. they have resided in Switzerland for a minimum of ten years in total on the
basis with a short stay or residence permit and have held a residence permit
without interruption for the last five years; and

b. there are no grounds for revocation in terms of Article 62.

3 The permanent residence permit may be granted after a shorter qualifying period if
there is good cause.

4Tt may be granted to successfully integrated persons, in particular if the persons
concerned have good knowledge of a national language after an uninterrupted period
of stay on the basis of a residence permit for the last five years.

5 Temporary periods of stay, in particular for education or training (Art. 27), do not
count towards the uninterrupted period of stay in the last five years in accordance
with paragraphs 2 letter a and 4. Periods of stay for education or training (Art. 27)
are included if the person concerned, after their completion, held a permanent resi-
dence permit for an uninterrupted period of two years.27

Art. 35 Cross-border commuter permit

I The cross-border commuter permit is granted for employment in a border zone
(Art. 25).

27 Amended by No I of the Federal Act of 18 June 2010 (Simplified Admission for Foreign
Nationals with University Degrees), in force since 1 Jan. 2011 (AS 2010 5957;
BB12010 427 445).

11
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2 Persons with a cross-border commuter permit must return to their place of resi-
dence abroad at least once a week; the cross-border commuter permit may be made
subject to additional conditions.

3 Tt is subject to a time limit and may be extended.

4 After an uninterrupted period of employment of five years, the holder has the right
to extend a cross-border commuter permit, provided there are no grounds for revoca-
tion in terms of Article 62.

Art. 36 Place of residence

Persons with a short stay permit, a residence or a permanent residence permit are
free to choose their place of residence within the canton that granted the permit.

Art. 37 Change of the place of residence to another canton

I Persons with a short stay permit or a residence permit who would like to relocate
their place of residence to another canton must apply for the appropriate permit from
the new canton beforehand.

2 Persons with a residence permit are entitled to move to another canton provided
they are not unemployed and there are no grounds for revocation in terms of Article
62.

3 Persons with a permanent residence permit are entitled to move to another canton,
provided there are no grounds for revocation in terms of Article 63.

4 No permit is required for a temporary stay in another canton.

Art. 38 Gainful employment

I Persons with a short stay permit who are admitted in order to be self-employed or
to engage in salaried employment may work as authorised anywhere in Switzerland.
A change of job may be approved, if there is good cause and the requirements of
Articles 22 and 23 are fulfilled.

2 Persons with a residence permit who are admitted in order to be self-employed or
to engage in salaried employment may work anywhere in Switzerland. They require
no additional authorisation to change jobs.

3 Persons with a residence permit may be authorised to become self-employed if the
requirements of Article 19 letters a and b are fulfilled.

4 Persons with a permanent residence permit may be self-employed or engage in
salaried employment anywhere in Switzerland.

Art. 39 Employment of cross-border commuters

I Persons with a cross-border commuter permit may work temporarily outside the
border zone. If they want to move the focus of their employment to the border zone
of another canton, they must apply for a permit from the new canton beforehand.

12
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After working for an uninterrupted period of five years, cross border commuters are
entitled to change cantons.

2 Persons with a cross-border commuter permit may be authorised to change jobs if
the requirements in terms of Articles 21 and 22 are fulfilled. After working for an
uninterrupted period of five years, cross border commuters are entitled to change
cantons.

3 Persons with a cross-border commuter permit may be authorised to become self-
employed, if the requirements in terms of Article 19 letters a and b are fulfilled.

Art. 40 Permit-granting authority and preliminary decision based on the
employment market

I The permits in terms of Articles 32—35 and 37-39 are granted by the cantons. The
Confederation remains responsible for quotas (Art. 20) as well as for derogations
from the admission requirements (Art. 30) and for the approval procedure (Art. 99).

21f a foreign national is not entitled to work, the competent cantonal authority is
required to issue a preliminary decision based on the employment market in order to
authorise employment, a change of job, or a change to self-employment.

3 If a canton submits an application to grant a short stay or residence permit in terms
of the federal quotas, the SEM shall issue a preliminary decision based on the em-
ployment market.

Art. 41 Identity cards
I Foreign nationals normally receive a corresponding identity card with the permit.

2 Temporarily admitted persons (Art. 83) an identity card that indicates their legal
status.

3 Identity cards for persons with a permanent residence permit are issued for five
years for control purposes.

4 The identity card may carry a data chip. This contains the portrait photograph and
fingerprints of the holder and the data contained in the machine-readable zone.28

5 The Federal Council specifies which persons are issued with an identity card with a
data chip and which data must be stored on the chip.29

¢ The SEM specifies the form and the content of identity cards. It may delegate the
production of identity cards wholly or partly to third parties.30

28 Amended by Art. 2 No I of the Federal Decree of 18 June 2010 (Development of the
Schengen Acquis and Introduction of Biometric Data into Foreign National Identity
Cards), in force since 24 Jan. 2011 (AS 2011 175; BB12010 51).

29 Inserted by Art. 2 No I of the Federal Decree of 18 June 2010 (Development of the
Schengen Acquis and Introduction of Biometric Data into Foreign National Identity
Cards), in force since 24 Jan. 2011 (AS 2011 175; BB12010 51).

30 Inserted by Art. 2 No I of the Federal Decree of 18 June 2010 (Development of the
Schengen Acquis and Introduction of Biometric Data into Foreign National Identity
Cards), in force since 24 Jan. 2011 (AS 2011 175; BB12010 51).

13
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Art. 4143! Security and reading of the data chip

I The data chip must be protected against counterfeiting and its unauthorised read-
ing. The Federal Council shall determine the technical requirements.

2 The Federal Council is authorised to enter into agreements with the states bound by
any of the Schengen Association Agreements and with other states on the reading of
the fingerprints stored on the data chip, provided the states concerned guarantee a
level of data protection equivalent to that in Switzerland.

Art. 41532 Office issuing biometric identity cards

I The office entrusted with issuing biometric identity cards and the general contrac-
tors concerned must prove that:

a. they have the required specialist knowledge and qualifications;

b. they guarantee the secure, high quality and punctual production of identity
cards in accordance with the specifications;

c. they guarantee compliance with the data protection requirements; and
d. they have sufficient financial resources.

2 Beneficial owners, shareholders and members of the board or an equivalent man-
agement body, executive managers and other persons who have or could have a
significant influence on the undertaking or production of foreign national identity
cards must be of good reputation. Security screening in accordance with Article 6 of
the Ordinance of 19 December 200133 on Personnel Security Screening may be
carried out.

3 The SEM may at any time request the documents necessary to verify compliance
with the requirements listed in paragraphs 1 and 2. If the issuing office is part of a
corporate group, the requirements apply to the entire group.

4 The provisions of paragraphs 1-3 apply to service providers and suppliers if the
products or services provided are essential for the production of the identify cards.

5 The Federal Council shall specify the additional requirements to be met by the
issuing office, general contractors, service providers and suppliers.

31 Inserted by Art. 2 No I of the Federal Decree of 18 June 2010 (Development of the
Schengen Acquis and Introduction of Biometric Data into Foreign National Identity
Cards), in force since 24 Jan. 2011 (AS 2011 175; BB12010 51).

32 Inserted by Art. 2 No I of the Federal Decree of 18 June 2010 (Development of the
Schengen Acquis and Introduction of Biometric Data into Foreign National Identity
Cards), in force since 24 Jan. 2011 (AS 2011 175; BB12010 51).

33 SR 1204

14
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Chapter 7 Family Reunification

Art. 42 Family members of Swiss nationals

I The foreign spouse and unmarried children under 18 of a Swiss national who live
with the Swiss national are entitled to be granted a residence permit and to have their
residence permit extended.

2 Foreign family members of Swiss nationals are entitled are entitled to be granted a
residence permit and to have their residence permit extended if they are in the pos-
session of a permanent residence permit from a country with which an agreement on
the free movement of persons has been concluded. Family members are:

a. the spouse and the relatives in the descending line who are under 21 or who
are dependants;

b. the relatives of either spouse in the ascending line who are dependants.

3 After a law-abiding and uninterrupted period of stay of five years, a foreign spouse
is entitled to be granted a permanent residence permit.

4 Children under twelve are entitled to be granted a permanent residence permit.

Art. 43 Spouses and children of persons with a permanent residence permit

1 The foreign spouse and unmarried children under 18 of a person with a permanent
residence permit who live with that person are entitled to be granted a residence
permit and to have their residence permit extended.

2 After a law-abiding and uninterrupted residency of five years, the spouses are
entitled to be granted a permanent residence permit.

3 Children under twelve are entitled to be granted a permanent residence permit.

Art. 44 Spouses and children of persons with a residence permit

The foreign spouse and unmarried children under 18 of a person with a residence
permit may be granted a residence permit if:

a. they live with the permit holder;
b. suitable housing is available; and

c. they do not depend on social assistance.

Art. 45 Spouses and children of persons with a short stay permit

The foreign spouses and unmarried children under 18 of a person with a short stay
permit may be granted a short stay permit, if:

a. they live with the permit holder;
b. suitable housing is available; and

c. they do not depend on social assistance.

15
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Art. 45q34 Annulment of marriage

If, on assessing the reunification of spouses in accordance with Articles 42-45, the
competent authorities have reason to believe that there are grounds under Article
105 numbers 5 or 6 of the Civil Code35 (CC) for the marriage to be annulled, they
shall report this to the competent authority under Article 106 CC. The request for the
reunification of spouses is suspended until this authority makes its decision. If the
authority raises an action for annulment, the request is suspended until a legally
binding judgment has been issued.

Art. 46 Employment of spouses and children

The spouse and children of a Swiss national or of a person with a permanent resi-
dence permit or a residence permit (Art. 42-44) may work on a salaried or self-
employed basis anywhere in Switzerland.

Art. 47 Time limit for family reunification

I The right to family reunification must be exercised within five years. Children over
twelve must be reunified with their family within twelve months.

2 The foregoing time limits do not apply to family reunification in terms of Article
42 paragraph 2.

3 The time limits for family members of:

a. Swiss nationals in accordance with Article 42 paragraph 1 begin on their en-
try or with the constitution of the family relationship;

b. foreign nationals begin with the granting of a residence or permanent resi-
dence permit or with the constitution of the family relationship.

4 A subsequent family reunification shall be authorised only if there are important
family reasons therefor. If necessary, children over 14 shall be consulted on family
reunification.

Art. 48 Children fostered with a view to adoption

I Foster children are entitled to receive a residence permit and to have their resi-
dence permit extended if:

a. their adoption is planned in Switzerland;

b. the requirements under civil law for the adoption of foster children are ful-
filled; and

c. their entry for the purpose the adoption was lawful.

34 Inserted by No I 1 of the Federal Act of 15 June 2012 on Measures against Forced Mar-
35 riages, in force since 1 July 2013 (AS 2013 1035; BBI1 2011 2185).
SR 210
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2 If the adoption falls through, the foster children are entitled to an extension of their
residence permit and, five years after entry, they are entitled to be granted a perma-
nent residence permit.

Art. 49 Exemptions from requirement of cohabitation

The requirement of cohabitation in terms of Articles 42-44 does not apply if good
cause is shown for living separately and the family household continues to exist.

Art. 50 Dissolution of the family household

I After the dissolution of the marriage or of the family household, the right of a
spouse and the children to be granted a residence permit and to have their residence
permit extended in accordance with Articles 42 and 43 subsists if:

a. the marriage lasted a minimum of three years and integration has been suc-
cessful; or

b. important personal reasons make an extended residency in Switzerland nec-
essary.

2 There are important personal reasons in terms of paragraph 1 letter b in particular
if a spouse has been the victim of marital violence or did not marry of his or her own
free will and social reintegration in the country of origin appears to be seriously
prejudiced.36

3 The time limit for being granted a permanent residence permit is governed by
Article 34.

Art. 51 Expiry of the right to family reunification
1 The rights in terms of Article 42 expire if:

a. they are exercised in abuse of the law, in particular to circumvent the regula-
tions of this Act and of its implementing provisions on admission and resi-
dence;

b. there are grounds for revocation in terms of Article 63.
2 The rights in terms of Articles 43, 48 and 50 expire if:

a. they are exercised in abuse of the law, in particular to circumvent the regula-
tions of this Act and of its implementing provisions on admission and resi-
dency;

b. there are grounds for revocation in terms of Article 62.

Art. 52 Registered partnership

The provisions of this Chapter on foreign spouses apply mutatis mutandis to regis-
tered partnerships of same-sex couples.

36 Amended by No I 1 of the Federal Act of 15 June 2012 on Measures against Forced
Marriages, in force since 1 July 2013 (AS 2013 1035; BB1 2011 2185).
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Chapter 8 Integration

Art. 53 Encouraging integration

l'In fulfilling their tasks, the Confederation, cantons and communes shall take ac-
count of integration concerns.

2 They shall create favourable regulatory conditions for equal opportunities and for
the participation of the foreign population in public life.

3 They shall in particular encourage language acquisition, professional advancement,
access to health care and efforts that facilitate co-existence and mutual understand-
ing between the Swiss and the foreign population.

4 They shall take account of the special concerns related to the integration of wom-
en, children and young people.

5 In the case of integration, the authorities of the Confederation, cantons and com-
munes, the social partners, the non-governmental organisations and the expatriate’
organisations cooperate.

Art. 54 Consideration of integration in the case of decisions

I The granting of a residence or short stay permit may be made conditional on taking
a language course or an integration course. This also applies to the granting of
permits for family reunification (Art. 43—45). The obligation to take a course may be
stipulated in an integration agreement.

2 The authorities shall take the degree of integration into consideration when grant-
ing permanent residence permits (Art. 34 para. 4) and when exercising their discre-
tionary powers, in particular in the case of removal and expulsion as well as of bans
on entry (Art. 96).

Art. 5537 Financial contributions

I The Confederation shall grant financial contributions to promote integration in
accordance with paragraphs 2 and 3. These contributions supplement the payments
made by the cantons to promote integration. It shall in particular subsidise projects
that support the acquisition of a national language. Contributions are normally only
granted if the cantons, communes or third parties share the costs appropriately.

2 The contributions for temporarily admitted persons, recognised refugees and
vulnerable persons with residence permits whose social assistance costs are reim-
bursed to the cantons by the Confederation under Article 87 of this Act and Articles
88 and 89 of the AsylA38 shall be granted to the cantons as flat-rate payments for
integration or funding for cantonal integration programmes. They may be made

37 Amended by Annex No I of the Federal Act of 14 Dec. 2012, in force since 1 Jan. 2014
(AS 2013 4375 5357; BB1 2010 4455, 2011 7325).
38 SR 142.31
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dependent on the achievement of socio-political goals and be restricted to specific
groups.

3 The other contributions shall be granted for funding cantonal integration pro-
grammes and programmes and projects of national importance that help to promote
the integration of foreign nationals irrespective of their status. The coordination and
conduct of programme and project activities may be delegated to third parties.

4 The Federal Council shall fix the level of the federal contributions under para-
graphs 2 and 3.

5 The Federal Council shall indicate the areas requiring aid and regulate the details
of the procedure under paragraphs 2 and 3

Art. 56 Information

I The Confederation, cantons and communes shall ensure that foreign nationals are
appropriately informed about living and employment conditions in Switzerland, and
in particular about their rights and obligations.

2 Foreign nationals shall be advised of existing options to promote integration.

3 The Confederation, cantons and communes shall inform the population about
immigration policy and about the special situation of the foreign nationals.

Art. 57 Coordination of integration

I The SEM shall coordinate the measures of the federal agencies aimed at integrat-
ing foreign nationals, in particular in the fields of unemployment insurance, voca-
tional training and healthcare.

2 Tt shall ensure the exchange of information and experiences with the cantons.

3 The cantons shall designate a contact office for integration matters for the SEM.

Art. 5839 Commission on Migration

I The Federal Council shall appoint an advisory commission consisting of foreign
nationals as well as Swiss nationals.

2 The Commission shall deal with social, economic, cultural, political, demographic
and legal issues that arise from the entry, residence and return of all foreign nation-
als, including asylum seekers.

3 1t shall work with the competent authorities of the Confederation, the cantons and
the communes and with non-governmental organisations involved in migration
matters; these include the cantonal and communal commissions for foreign nationals
involved in integration. It shall participate in the international exchange of views and
experiences.

39 Amended by Annex No I of the Federal Act of 14 Dec. 2012, in force since 1 Jan. 2014
(AS 2013 4375 5357; BB1 2010 4455, 2011 7325).
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4 The Commission may be consulted on questions of principle relating to the promo-
tion of integration. It is entitled to request financial contributions from the SEM for
conducting integration projects of national importance.

5 The Federal Council may assign additional tasks to the Commission.

Chapter 9 Travel Documents40

Art. 59

I The SEM may issue travel documents for foreign nationals without identification
documents.

2 Foreign nationals are entitled to travel documents if:

a. they meet refugee status in accordance with the Agreement of 28 July
195141 on the Legal Status of Refugees;

b. they are recognised as stateless persons by Switzerland in accordance with
the Treaty of 28 September 195442 on the Legal Status of Stateless Persons;

c. they do not have identification documents but hold a permanent residence
permit.

3 Any person who has seriously or repeatedly violated or represents a threat to public
security and order in Switzerland or abroad or represents a threat to internal or
external security does not have a right to travel documents.

4 The recording of biometric data and the passing on of identity data to the issuing
authority may be delegated entirely or in part to third parties. Article 6a of the
Federal Identity Documents Act of 22 June 200143 applies mutatis mutandis.*4

5 Travel documents for foreign nationals may be furnished with a data chip. The data
chip may contain a digitalised facial image and the fingerprints of the holder. Other
identity data in accordance with Article 111 paragraph 2 letters a, ¢ and e may be
stored on the chip. Article 2a of the Federal Identity Documents Act of 22 June 2001
applies mutatis mutandis.4>

40 Expression in accordance with No I of the Federal Act of 20 June 2014 (Violations of the
Duty of Care and to Report by Air Carriers, Information Systems), in force since 1 Oct.
2015 (AS 2015 3023; BB1 2013 2561). This amendment has been made throughout the
text.

41 SR 0.142.30

42 SR 0.142.40

43 SR 143.1

44 Amended by Art. 2 No 2 of the Federal Decree of 13 June 2008 on the Approval and
Implementation of the Exchange of Notes between Switzerland and the EU on Biometric
Passports and Travel Documents, in force since 1 Oct. 2011 (AS 2009 5521, 2011 4033;
BB12007 5159).

45 Inserted by Art. 2 No 2 of the Federal Decree of 13 June 2008 on the Approval and
Implementation of the Exchange of Notes between Switzerland and the EU on Biometric
Passports and Travel Documents, in force since 1 Oct. 2011 (AS 2009 5521, 2011 4033;
BB12007 5159).
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6 The Federal Council shall determine the types of travel documents for foreign
nationals that will be furnished with a data chip and what data is to be stored there-
on.46

Chapter 10 End of the Period of Stay
Section 1 Return and Reintegration Assistance

Art. 60

I The Confederation may facilitate the independent and proper exit of foreign na-
tionals by providing return and reintegration assistance.

2 The following persons may claim return and reintegration assistance:

a. persons who left their native country or country of origin due to a serious
general danger, in particular due to war, civil war, or a situation of general
violence or were unable to return there for the duration of the danger, pro-
vided their residency was regulated in accordance with this Act and they
have been required to leave Switzerland;

b. persons covered by Article 30 paragraph 1 letters d and e.
3 Return and reintegration assistance includes:

a. return counselling in accordance with Article 93 paragraph 1 letter a
AsylA47;

abis, access to projects in Switzerland aiming to preserve the ability to return in
accordance with Article 93 paragraph 1 letter b AsylA;

b. participation in projects in the native country, county of origin or third coun-
try that facilitate return and reintegration in accordance with Article 93 para-
graph 1 letter ¢ AsylA;

c. financial support in individual cases to facilitate integration or to provide
medical care in the native country, county of origin or third country in ac-
cordance with Article 93 paragraph 1 letter d AsylA.48

4 The Federal Council shall regulate the requirements and the procedure regarding
the payment and accounting of the contributions.

46 TInserted by Art. 2 No 2 of the Federal Decree of 13 June 2008 on the Approval and
Implementation of the Exchange of Notes between Switzerland and the EU on Biometric
Passports and Travel Documents, in force since 1 Oct. 2011 (AS 2009 5521, 2011 4033;
BB12007 5159).

47 SR 142.31

48 Amended by No IV 2 of the Federal Act of 16 Dec. 2005, in force since 1 Jan. 2008
(AS 2006 4745, 2007 5573; BB1 2002 3709).
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Section 2 Expiry and Revocation of Permits

Art. 61 Expiry of permits
I' A permit expires:
a. onnotice of departure abroad;
b. on the grant of a permit in another canton;
c. on the expiry of the term of validity of the permit;
d. on expulsion in terms of Article 68.

2 If a foreign national leaves Switzerland without giving notice of departure, a short
stay permit expires after three months, and a residence or permanent residence
permit after six months. On request, a permanent residence permit may remain valid
for a further four years.

Art. 62 Revocation of permits and other rulings

The competent authority may revoke permits, with the exception of the permanent
residence permit, and other rulings under this Act if the foreign national:

a. or their representative in the permit procedure makes false statements or
conceals material facts;

b. has been given a long custodial sentence or has been made subject to a crim-
inal measure in terms of Article 64 or Article 61 of the Criminal Code?49;

c. has seriously or repeatedly violated or represents a threat to public security
and order in Switzerland or abroad or represents a threat to internal or exter-
nal security;

d. fails to fulfil an obligation linked to the decision;

e. ora person they must care for is dependent on social assistance.

Art. 63 Revocation of the permanent residence permit
I The permanent residence permit may be revoked only if:
a. the requirements of Article 62 letter a or b are fulfilled;

b. the foreign national has seriously violated or represents a threat to public se-
curity and order in Switzerland or abroad or represents a threat to internal or
external security;

c. the foreign national or a person they must care for is dependent permanently
and to a large extent on social assistance.

2 The permanent residence permit of foreign nationals who have resided in Switzer-
land in a law-abiding manner for an uninterrupted period of more than 15 years may
be revoked only on the grounds set out in paragraph 1 letter b and Article 62 letter b.

49 SR 311.0
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Section 3 Procedures to Remove and Keep People Away

Art. 6450 Removal order
I The competent authorities shall issue an ordinary removal order if:
a. aforeign national does not possess a required permit;

b. a foreign national does not fulfil or no longer fulfils the entry requirements
(Art. 5).

c. a foreign national is refused a permit, or the permit is revoked or not extend-
ed following a permitted period of stay.

2 Where foreign nationals who are illegally resident in Switzerland hold a valid
residence document for another State that is bound by one of the Schengen-
Association AgreementsS! (a Schengen State), they must be requested without any
formal procedure to proceed immediately to that State. If they fail to comply with
this request, an order in accordance with paragraph 1 must be issued. If immediate
departure is required on grounds of public security and order or internal or external
security, an order must be issued without a prior request to leave.

3 An appeal against orders under paragraph 1 letters a and b must be filed within five
working days of notification of the order. The appeal does not have suspensive
effect. The appeal authority shall decide within ten days on whether suspensive
effect will apply.

4 The competent cantonal authorities shall immediately appoint a representative for
any unaccompanied minor foreign national to safeguard the minor's interests during
the removal proceedings.

5 The Federal Council shall determine the role, responsibilities and duties of the
representative mentioned in paragraph 4.52

Art. 64453 Removal under the Dublin Association Agreements

LIf a different state that is bound by one of the Dublin Association Agreements
(para. 4) is responsible for conducting an asylum procedure on the basis of Regula-

50 Amended by Art. 2 No 1 of the Federal Decree of 18 June 2010 on the Adoption of the
EC Directive on the Return of Illegal Immigrants (Directive 2008/115/EC), in force since
1 Jan. 2011 (AS 2010 5925; BB1 2009 8881).

51 These Agreements are listed in Annex No 1.

52 Inserted by Annex No I 1 of the Federal Decree of 26 Sept. 2014 (Adoption of R[EU]
No 604/2013 establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection), in force since
1 July 2015 (AS 2015 1841; BB1 2014 2675).

53 Inserted by No 1 of the Federal Act of 13 June 2008 (Amendments in implementation of
the Schengen and Dublin Association Agreements), in force since 12 Dec. 2008
(AS 2008 5407 5405 Art. 2 let. c; BB12007 7937). Amended by Art. 2 No 1 of the Feder-
al Decree of 18 June 2010 on the Adoption of the EC Directive on the Return of Illegal
Immigrants (Directive 2008/115/EC), in force since 1 Jan. 2011 (AS 2010 5925;
BB12009 8881).
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tion (EC) No. 604/201354 (Dublin State), the SEM shall issue a removal order
against a person who is residing illegally in Switzerland.55

2 An appeal must be filed within five working days of notification of the order. The
appeal does not have suspensive effect. The foreign national may apply for the order
to be suspended within the deadline for filing the appeal. The Federal Administrative
Court shall decide on the matter within five days of receipt of the application. If the
removal order is not suspended within this period, it may be enforced.

3 The canton of residence of the foreign national concerned is responsible for the
enforcement of the removal order and, if necessary, for the payment and funding of
social and emergency assistance.

3bis Tn the case of unaccompanied minors, Article 64 paragraph 4 applies.5¢

4 The Dublin Association Agreements are listed in Annex 1 no. 2.

Art. 64557 Removal order on standard form

Where a person has entered Switzerland illegally, they are notified of the removal
order by means of a standard form.

Art. 64c58 Removal without formal procedure

I Foreign nationals shall be removed without being subjected to any formal proce-
dure if:

a. they are being readmitted by Belgium, Germany, Estonia, France, Italy, Lat-
via, Lithuania, Luxembourg, the Netherlands, Norway, Austria, Poland,
Sweden, Slovakia, Slovenia, Spain or Hungary on the basis of a readmission
agreement;

54 Council Regulation (EC) No 604/2013 of 26 June 2013 establishing the criteria and
mechanisms for determining the Member State responsible for examining an asylum ap-
plication lodged in one of the Member States by a third-country national; (new version),
Amended by OJ L 180 0f29.6.2013, p. 31.

55 Amended by Annex No I 1 of the Federal Decree of 26 Sept. 2014 (Adoption of R[EU]
No 604/2013 establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection), in force since
1 July 2015 (AS 2015 1841; BB1 2014 2675).

56 Inserted by Annex No I 1 of the Federal Decree of 26 Sept. 2014 (Adoption of R[EU]

No 604/2013 establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection), in force since
1 July 2015 (AS 2015 1841; BB1 2014 2675).

57 Inserted by Art. 2 No 1 of the Federal Decree of 18 June 2010 on the Adoption of the
EC Directive on the Return of Illegal Immigrants (Directive 2008/115/EC), in force since
1 Jan. 2011 (AS 2010 5925; BB1 2009 8881).

58 Inserted by Art. 2 No 1 of the Federal Decree of 18 June 2010 on the Adoption of the
EC Directive on the Return of Illegal Immigrants (Directive 2008/115/EC), in force since
1 Jan. 2011 (AS 2010 5925; BB1 2009 8881).
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b.59 they have been refused entry previously in accordance with Article 13 of the
Schengen Borders Code®.

2If requested immediately by the person concerned, an order shall be issued on a
standard form (Art. 64b).

Art. 64461 Departure deadline and immediate enforcement

1 On issuing the removal order, an appropriate departure deadline of between seven
and thirty days must be set. A longer period must be set or the departure deadline
extended if special circumstances such as the family situation, health problems or a
long period of stay so require.

2 The removal order must be enforced immediately or a departure deadline of less
than seven days may be set where:

a. the person concerned represents a threat to public security and order or rep-
resents a threat to internal or external security;

b. specific indications lead to the belief that the person concerned intends to
evade deportation;

c. an application for a permit is refused on the basis that it is clearly unjustified
or an abuse of procedure;

d. the person concerned is being readmitted by a State under Article 64c para-
graph 1 letter a on the basis of a readmission agreement;

e. the person concerned was previously refused entry in accordance with Arti-
cle 13 of the Schengen Borders Code®2 (Art. 64¢ para. 1 let. b);

f.  the person concerned is being removed under the Dublin Association
Agreements (Art. 64a).

Art. 64¢63 Obligations on giving notice of a removal order

On giving notice of a removal order, the competent authority may require the for-
eign national concerned:

a. to report to an authority regularly;
b. to provide appropriate financial security;

c. tohand in travel documents.

59 Amended by Annex to the Federal Decree of 26 Sept. 2014 (Adoption of Regulation (EU)
No 1051/2013 in order to provide for common rules on the temporary reintroduction of
border control at internal borders in exceptional circumstances), in force since
1 March 2015 (AS 2015 535; BB12014 3373).

60 See footnote to Art. 7 para. 3.

61 TInserted by Art. 2 No 1 of the Federal Decree of 18 June 2010 on the Adoption of the
EC Directive on the Return of Illegal Immigrants (Directive 2008/115/EC), in force since
1 Jan. 2011 (AS 2010 5925; BBI 2009 8881).

62 OJ L 105 of 13.4. 2006, p. 23.

63 Inserted by Art. 2 No 1 of the Federal Decree of 18 June 2010 on the Adoption of the
EC Directive on the Return of Illegal Immigrants (Directive 2008/115/EC), in force since
1 Jan. 2011 (AS 2010 5925; BBI 2009 8881).
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Art. 64/%4 Translation of the removal order

I The competent authority shall ensure that, if requested, the removal order is trans-
lated in writing or verbally into a language understood by the person concerned or
which he or she may be assumed to understand.

2If notice is given of the removal order by means of a standard form under Article
64b, no translation is made. The person concerned shall be provided with an infor-
mation sheet with an explanation of the removal order.

Art. 6565 Refusal of entry and removal at the airport

LIf entry is refused at the border control at the airport, the foreign national must
leave Switzerland immediately.

2 The SEM shall issue a reasoned and appealable decision within 48 hours on a form
in accordance with Annex V Part B of the Schengen Borders Code%. Any appeal
must be filed within 48 hours of notification of the decision. It does not have sus-
pensive effect. The appellate authority shall decide on the appeal within 72 hours.67

3 Persons subject to a removal order are permitted to remain in the airport interna-
tional transit zone for a maximum of 15 days in order to prepare for their onward
journey, provided deportation (Article 69) or detention pending deportation or
coercive detention (Art. 76, 77 and 78) is not ordered. The provisions on temporary
admission (Article 83) and on the filing of an asylum application (Article 22
AsylA%8) are reserved.®?

Art. 6670

64 Inserted by Art. 2 No 1 of the Federal Decree of 18 June 2010 on the Adoption of the
EC Directive on the Return of Illegal Immigrants (Directive 2008/115/EC), in force since
1 Jan. 2011 (AS 2010 5925; BBI 2009 8881).

65  Amended by Art. 2 of the Federal Decree of 13 June 2008 on the Approval and the
Implementation of the Exchange of Notes between Switzerland and the European Com-
munity on the Acceptance of the Schengen Borders Code, in force since 12 Dec. 2008
(AS 2008 5629 5405 Art. 2 let. b; BB12007 7937).

66 See footnote to Art. 7 para. 3

67 Amended by Annex to the Federal Decree of 26 Sept. 2014 (Adoption of Regulation (EU)
No 1051/2013 in order to provide for common rules on the temporary reintroduction of
border control at internal borders in exceptional circumstances), in force since
1 March 2015 (AS 2015 535; BB12014 3373).

68 SR 142.31

69 Amended by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct 2015
(AS 2015 3023; BB1 2013 2561).

70 Repealed by Art. 2 No 1 of the Federal Decree of 18 June 2010 on the Adoption of the
EC Directive on the Return of Illegal Immigrants (Directive 2008/115/EC), with effect
from 1 Jan. 2011 (AS 2010 5925; BB1 2009 8881).
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Art. 6771 Ban on entry

I The SEM shall, subject to paragraph 5, order a ban on entry against foreign nation-
als who have been issued with a removal order if:

a. the removal order is enforced immediately in accordance with Article 64d
paragraph 2 letters a—c;

b. the person does not leave by the deadline set.
21t72 may order a ban on entry against foreign nationals who:

a. have violated or represent a threat to public security and order in Switzer-
land or abroad;

b. have incurred social assistance costs;

c. have had to be taken into detention in preparation for departure or pending
deportation or have been placed in coercive detention (Art. 75-78).

3 The ban on entry shall be ordered for a maximum duration of five years. It may be
ordered for a longer period if the person concerned represents a serious risk to public
security or order.

4 The Federal Office of Police (fedpol) may order a ban on the entry of any foreign
national in order to safeguard Switzerland’s internal or external security; it shall
consult the Federal Intelligence Service (FIS) beforehand. fedpol may order a ban on
entry for a period of more than five years or in serious cases for an unlimited period.

5 The authority issuing the ban on entry may refrain from imposing a ban on entry
on humanitarian grounds or for other good cause or revoke the ban permanently or
temporarily.

Art. 68 Expulsion

I fedpol may order the expulsion of a foreign national in order to safeguard the
internal or the external security of Switzerland; it shall consult the FIS beforehand.”3

2 In cases of expulsion, an appropriate departure deadline must be set.

3 An expulsion order shall be combined with a limited or unlimited ban on entry.
The authority issuing the order may temporarily revoke the ban on entry for good
cause.

4If the person concerned has seriously or repeatedly violated or represents a threat
to public security and order or represents a threat to internal or external security,
expulsion may be enforced immediately.

71" Amended by Art. 2 No 1 of the Federal Decree of 18 June 2010 on the Adoption of the
EC Directive on the Return of Illegal Immigrants (Directive 2008/115/EC), in force since
1 Jan. 2011 (AS 2010 5925; BBI 2009 8881).

72 Expression in accordance with No I 1 para. 1 of the Federal Act of 15 June 2012 on
Measures against Forced Marriages, in force since 1 July 2013 (AS 2013 1035;
BBI12011 2185).

73 Amended by No I 2 of the Ordinance of 12 Dec. 2008 on the Amendment of Statutory
Provisions due to the Transfer of the Intelligence Units of the Service for Analysis and
Prevention to the DDPS, in force since 1 Jan. 2009 (AS 2008 6261).
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Section 4 Deportation

Art. 69 Ordering deportation

I The competent cantonal authority shall deport foreign nationals if:
a. they fail to comply with the departure deadline;
b. if their removal or expulsion may be enforced immediately;

c. they are being held in detention in accordance with Articles 76 and 77 and a
legally binding expulsion or removal order has been issued.

2 In the case of foreign nationals who are able to travel lawfully to more than one
state, the competent authority may deport them to the country of their choice.

3 The competent authority may postpone deportation for an appropriate period if
special circumstances such as the ill-health of the person concerned or a lack of
transport so require. The competent authority shall confirm the postponement of
deportation to the person concerned in writing.74

4 The competent authority shall ensure before the deportation of unaccompanied
foreign minors that he or she will be returned in the State of return to a family mem-
ber, a nominated guardian or reception facilities that guarantee the protection of the
child.”s

Art. 70 Search

I During expulsion or removal proceedings, the competent cantonal authority may
arrange for the person concerned as well as the belongings they are carrying to be
searched in order to seize travel and identity documents. The search may be con-
ducted only by a person of the same sex.

2 If the court of first instance has issued a decision, the judicial authority may order a
search of a dwelling or of other premises if it is suspected that a person subject to a
removal or expulsion order may be hiding there, or that travel and identity docu-
ments required for the procedure and enforcement are hidden there.76.

74 Inserted by Art. 2 No 1 of the Federal Decree of 18 June 2010 on the Adoption of the
EC Directive on the Return of Illegal Immigrants (Directive 2008/115/EC), in force since
1 Jan. 2011 (AS 2010 5925; BB1 2009 8881).

75 Inserted by Art. 2 No 1 of the Federal Decree of 18 June 2010 on the Adoption of the
EC Directive on the Return of Illegal Immigrants (Directive 2008/115/EC), in force since
1 Jan. 2011 (AS 2010 5925; BB1 2009 8881).

76 Amended by Annex No 1 of the Federal Act of 14 Dec. 2012, in force since 1 Feb. 2014
(AS 2013 4375 5357, BB1 2010 4455, 2011 7325).
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Art. 71 Federal support for the implementation authorities

The Federal Department of Justice and Police shall support the cantons responsible
for implementing the removal or the expulsion of foreign nationals, in particular
by:77

a.  assisting in obtaining travel documents;
b. making travel arrangements;

c.78 ensuring cooperation between the cantons concerned and the FDFA.

Art. 71a7 Supervision of deportation procedures

I The Federal Council shall regulate the procedure and the responsibilities for super-
vising deportation procedures.

2Tt may delegate tasks relating to the supervision of deportation procedures to third
parties.

Art. 7280

Section 5 Coercive Measures

Art. 73 Temporary detention

I The competent authority of the Confederation or the canton may detain persons
without a short stay, residence or permanent residence permit:

a. to notify them of a decision in connection with their residence status;

b. to determine their identity or nationality, as far as their personal cooperation
is required.

2 The person may be detained only for the duration of the required cooperation or
questioning and the required transport if necessary, and for a maximum of three
days.

3 If a person is detained, they must:

a. be informed of the reason for their detention;

77 Amended by Art. 2 No 1 of the Federal Decree of 11 Dec. 2009 on the Approval and
Implementation of the Exchange of Notes between Switzerland and the EU on the Adop-
tion of the Regulation and Decision concerning the Visa Information System (VIS), in
force since 11 Oct. 2011 (AS 2010 2063, 2011 4449; BBI 2009 4245).

78 Amended by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct 2015
(AS 2015 3023; BB1 2013 2561).

79 Inserted by Art. 2 No 1 of the Federal Decree of 18 June 2010 on the Adoption of the
EC Directive on the Return of Illegal Immigrants (Directive 2008/115/EC), in force since
1 Jan. 2011 (AS 2010 5925; BBI 2009 8881).

80 Repealed by No IV 2 of the Federal Act of 16 Dec. 2005, with effect from 1 Jan. 2008
(AS 2006 4745, 2007 5573; BB1 2002 3709).

29



142.20 Migration

b. be permitted to contact the persons guarding them if they require help.

4 If detention is expected last longer than 24 hours, the person concerned shall be
given the opportunity beforehand to attend to or have someone else attend to urgent
personal matters.

5 On request, the competent judicial authority must review the legality of the deten-
tion.

6 The duration of detention shall not be deducted from the duration of any detention
pending deportation, in preparation for departure, or coercive detention.

Art. 74 Restriction and exclusion orders

I The competent cantonal authority may require a person not to leave the area they
were allocated to or not to enter a specific area if:

a. they do not hold a short stay, residence or permanent residence permit and
they disrupt or represent a threat to public security and order; this measure
serves in particular to combat illegal drug trafficking; or

S
>

they are subject to a legally binding expulsion or removal order and specific
indications lead to the belief that the person concerned will not leave before
the departure deadline or has failed to observe the departure deadline.

.82 deportation has been postponed (Art. 69 para. 3).

2 These measures shall be ordered by the authority of the Canton that is responsible
for the implementation of removal or expulsion. In the case of persons staying in
reception centres or in special centres under Article 26 paragraph 1bis AsylA83, the
canton where the centre is located is responsible. The prohibition to enter a specific
area may also be issued by the authority of the canton where this area is located.34

3 Appeals may be lodged with a cantonal judicial authority against the ordering of
these measures. The appeal has no suspensive effect.

Art. 75 Detention in preparation for departure

I To facilitate the conduct of removal proceedings, the competent cantonal authority
may detain a person who does not hold a short stay, residence or permanent residence
permit, during the preparation of the decision on residence status for a maximum of six
months if they:

81 Amended by Art. 2 No 1 of the Federal Decree of 18 June 2010 on the Adoption of the
EC Directive on the Return of Illegal Immigrants (Directive 2008/115/EC), in force since
1 Jan. 2011 (AS 2010 5925; BBI 2009 8881).

82 Inserted by Art. 2 No 1 of the Federal Decree of 18 June 2010 on the Adoption of the
EC Directive on the Return of Illegal Immigrants (Directive 2008/115/EC), in force since
1 Jan. 2011 (AS 2010 5925; BBI 2009 8881).

83 SR 142.31

84 Amended by No II of the Federal Act of 28 Sept. 2012 (Emergency Amendment to the
Asylum Act), in force from 29 Sept. 2012 to 28 Sept. 2015(AS 2012 5359;
BBI1 2010 4455, 2011 7325) and extended until 28 Sept. 2019 by No II of the Federal Act
of 26 Sept. 2014 (AS 2015 2047; BB1 2014 2087).
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g.

h.
Ibis 85

refuse during asylum or removal proceedings to disclose their identity, sub-
mit several applications for asylum using various identities or repeatedly fail
to comply with a summons without sufficient reason or ignore other instruc-
tions issued by the authorities in the asylum procedure;

leave an area allocated to them in accordance with Article 74 or enter an area
from which they are excluded;

enter Swiss territory despite a ban on entry and cannot be immediately re-
moved;

were removed and submitted an application for asylum following a legally
binding revocation (Art. 62 and 63) or a non-renewal of the permit due to
violation of or representing a threat to the public security and order or due to
representing a threat to internal or external security;

submit an application for asylum after expulsion (Art. 68);

stay unlawfully in Switzerland and submit an application for asylum with the
obvious intention of avoiding the imminent enforcement of a removal or ex-
pulsion order; such an intention shall be suspected if it were possible and
reasonable to file the asylum application earlier and if the application is
submitted in close chronological relation to detention, criminal proceedings,
the implementation of a penalty or the issue of a removal order;

seriously threaten other persons or considerably endanger the life and limb
of other persons and are therefore being prosecuted or have been convicted;

have been convicted of a felony.

2 The competent authority shall decide on the residence status of the person held in
detention without delay.

Art. 76

Detention pending deportation

1If the court of first instance has issued an expulsion or removal order, the compe-
tent authority may ensure the enforcement of the decision by:

a.

b.

85

leaving the person concerned in detention if, based on Article 75, they are al-
ready in detention;

detaining the person concerned if:

Inserted by Art. 2 No | of the Federal Decree of 18 June 2010 on the Adoption of the

EC Directive on the Return of Illegal Immigrants (Directive 2008/115/EC)

(AS 2010 5925; BB12009 8881). Repealed by Annex No I 1 of the Federal Decree of

26 Sept. 2014 (Adoption of R[EU] No 604/2013 establishing the criteria and mechanisms
for determining the Member State responsible for examining an application for interna-
tional protection), with effect from 1 July 2015 (AS 2015 1841; BB1 2014 2675)
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1.86 there are grounds for doing so in terms of Article 75 paragraph 1 letters
aabac’fagorha
287 ..

3. specific indications lead to the belief that they are seeking to evade de-
portation, in particular because they fail to comply with the obligation
to cooperate in accordance with Article 90 of this Act as well as Article
8 paragraph 1 letter a or paragraph 4 AsylA,

4. their previous conduct leads to the conclusion that they will refuse to
comply with official instructions,

5.88 the decision to remove the person concerned is issued in a reception
centre or in a special centre under Article 26 paragraph 1bis AsylA and
enforcement of the removal is imminent.

6.89 ...

1bis The detention order in Dublin cases is governed by Article 76a.90

2 Detention in terms of paragraph 1 letter b number 5 may last a maximum of 30
days.o!

3 The days in detention count towards the maximum duration in terms of Article
79.92

4 The required arrangements for the enforcement of the removal or expulsion must
be taken without delay.

86

87

88

89

90

91

92

32

Amended by Annex No I 1 of the Federal Decree of 26 Sept. 2014 (Adoption of R[EU]
No 604/2013 establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection), in force since

1 July 2015 (AS 2015 1841; BB1 2014 2675).

Repealed by Annex No 1 of the Federal Act of 14 Dec. 2012, with effect from 1 Feb.
2014 (AS 2013 4375 5357; BB1 2010 4455, 2011 7325).

Amended by Annex No I 1 of the Federal Decree of 26 Sept. 2014 (Adoption of R[EU]
No 604/2013 establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection), in force since

1 July 2015 (AS 2015 1841; BB1 2014 2675).

Inserted by Art. 2 No 1 of the Federal Decree of 18 June 2010 on the Adoption of the
EC Directive on the Return of Illegal Immigrants (Directive 2008/115/EC)

(AS 2010 5925; BB12009 8881). Repealed by Annex No I 1 of the Federal Decree of
26 Sept. 2014 (Adoption of R[EU] No 604/2013 establishing the criteria and mechanisms
for determining the Member State responsible for examining an application for interna-
tional protection), with effect from 1 July 2015 (AS 2015 1841; BB1 2014 2675).
Inserted by Annex No I 1 of the Federal Decree of 26 Sept. 2014 (Adoption of R[EU]
No 604/2013 establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection), in force since

1 July 2015 (AS 2015 1841; BB1 2014 2675).

Amended by Annex No I 1 of the Federal Decree of 26 Sept. 2014 (Adoption of R[EU]
No 604/2013 establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection), in force since

1 July 2015 (AS 2015 1841; BB1 2014 2675).

Amended by Annex No I 1 of the Federal Decree of 26 Sept. 2014 (Adoption of R[EU]
No 604/2013 establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection), in force since

1 July 2015 (AS 2015 1841; BB1 2014 2675).
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Art. 76a%3 Detention under the Dublin procedure

I The competent authority may order the detention of the foreign national concerned
to ensure removal to the Dublin State responsible for the asylum proceedings, if in
the case concerned:

a.

there are specific indications that the person intends to evade removal;
detention is proportional; and

less coercive alternative measures cannot be applied effectively (Art. 28 pa-
ra. 2 der Regulation [EU] No 604/2013%4).

2 The following specific indications suggest that the person concerned intends to
evade removal:

a.

The person concerned disregards official orders in the asylum or removal
proceedings, in particular by refusing to disclose their identity, thus failing
to comply with their duty to cooperate under Article 8 paragraph 1 letter a
AsylA9% or by repeatedly failing to comply with a summons without suffi-
cient excuse.

Their conduct in Switzerland or abroad leads to the conclusion that they
wish to defy official orders.

They submit two or more asylum applications under different identities.

They leave the area that they are allocated to or enter an area from which
they are excluded under Article 74.

They enter Swiss territory despite a ban on entry and cannot be removed
immediately.

They stay unlawfully in Switzerland and submit an application for asylum
with the obvious intention of avoiding the imminent enforcement of remov-
al.

They seriously threaten other persons or considerably endanger the life and
limb of other persons and are therefore being prosecuted or have been con-
victed.

They have been convicted of a felony.

They deny to the competent authority that they hold or have held a residence
document and/or a visa in a Dublin State or have submitted an asylum appli-
cation there.

3 The person concerned may remain or be placed in detention from the date of the
detention order for a maximum duration of:

93

94
95

Inserted by Annex No I 1 of the Federal Decree of 26 Sept. 2014 (Adoption of R[EU]
No 604/2013 establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection), in force since

1 July 2015 (AS 2015 1841; BB12014 2675).

See footnote to Art. 64a para. 1.
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a. seven weeks while preparing the decision on responsibility for the asylum
application; this includes submitting the request to take charge to the other
Dublin State, waiting for the response or tacit acceptance, and drafting and
giving notice of the decision;

b. five weeks during proceedings under Article 5 of Regulation (EC)
No 1560/20039;

c. six weeks to ensure enforcement from notice being given of the removal or
expulsion decision or the date on which the suspensive effect of any appeal
against a first instance decision on removal or expulsion ceases to apply and
the transfer of the person concerned to the competent Dublin State.

41f a person refuses to board the means of transport being used to effect the transfer
to the competent Dublin State, or if they prevent the transfer in any other way
through their personal conduct, they may, in order to guarantee the transfer, be
placed in detention if a detention order under paragraph 3 letter ¢ is no longer possi-
ble and a less restrictive measure will not achieve a satisfactory result. The person
may be detained until transfer is again possible, but no longer than six weeks. The
period of detention may be extended with the consent of a judicial authority if the
person concerned remains unprepared to modify their conduct. The maximum dura-
tion of this period of detention is three months.

5 The days in detention count towards the maximum duration in terms of Article 79.

Art. 77 Detention pending deportation due to lack of cooperation in
obtaining travel documents

I The competent cantonal authority may detain a person to ensure the enforcement
of their removal or expulsion if:

a. an enforceable decision has been made;

b. they have not left Switzerland by the appointed deadline; and

c. the cantonal authority has had to obtain travel documents for this person.
2 Detention may last a maximum of 60 days.

3 The required arrangements for the enforcement of the removal or expulsion must
be made without delay.

Art. 78 Coercive detention

ITf a person does not fulfil their obligation to leave Switzerland by the appointed
deadline and if the legally binding removal or expulsion order cannot be enforced
due to their personal conduct, they may be detained to ensure the obligation to leave

96 Commission Regulation (EC) No 1560/2003 of 2 Sept. 2003 laying down detailed rules
for the application of Council Regulation (EC) No 343/2003 establishing the criteria and
mechanisms for determining the Member State responsible for examining an asylum ap-
plication lodged in one of the Member States by a third-country national, OJ L 222 of
5.9.2003, p. 3.
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Switzerland is complied with, provided it is not permitted to order detention pending
deportation and a more lenient measure would lead to the goal.

2 Detention may be ordered for one month. It may, however, be extended by two
months with consent of the cantonal judicial authority if the person concerned re-
mains unwilling to change their conduct and leave the country. Article 79 remains
reserved.97

3 Detention and its extension are ordered by the authorities of the canton which is
responsible for enforcing the removal or expulsion order. If the person concerned is
already in detention based on Articles 75, 76 or 77, they may be left in detention if
the requirements of paragraph 1 are fulfilled.?3

4 The first-time detention order must be reviewed at the latest after 96 hours by a
judicial authority on the basis of an oral hearing. At the request of the detainee, the
extension of detention must be reviewed by the judicial authority within eight work-
ing days on the basis of an oral hearing. The power of review is governed by Article
80 paragraphs 2 and 4.

5 The conditions of detention are governed by Article 81.
6 The detention order is revoked if:

a. the person concerned is unable to leave Switzerland independently and in the
proper manner, even though they have fulfilled the obligations to cooperate
specified by the authorities;

b. they leave Switzerland as ordered;
c. detention pending deportation is ordered,;

d. arequest for release from detention is granted.

Art. 79% Maximum term of detention

I Detention in preparation for departure, detention pending deportation in accord-
ance with Articles 75-77 and coercive detention in accordance with Article 78 must
not together exceed the maximum term of detention of six months.

2 The maximum term of detention may be extended with the consent of the cantonal
judicial authority for a specific period, but in no case for more than twelve months
and in the case of minors aged between 15 and 18, by a maximum of six months
where:

a. the person concerned fails to cooperate with the competent authority;

97 Amended by Art. 2 No 1 of the Federal Decree of 18 June 2010 on the Adoption of the
EC Directive on the Return of Illegal Immigrants (Directive 2008/115/EC), in force since
1 Jan. 2011 (AS 2010 5925; BBI 2009 8881).

98 Amended by Annex No I 1 of the Federal Decree of 26 Sept. 2014 (Adoption of R[EU]
No 604/2013 establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection), in force since
1 July 2015 (AS 2015 1841; BB1 2014 2675).

99 Amended by Art. 2 No 1 of the Federal Decree of 18 June 2010 on the Adoption of the
EC Directive on the Return of Illegal Immigrants (Directive 2008/115/EC), in force since
1 Jan. 2011 (AS 2010 5925; BBI 2009 8881).
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b. the provision of the documents required for departure by a State that is not a
Schengen State is delayed.

Art. 80 Detention order and detention review

I Detention shall be ordered by the authorities of the canton responsible for enforc-
ing the removal or expulsion order. In the case of persons staying in reception cen-
tres or in special centres under Article 26 paragraph 1bis AsylA100, the canton where
the centre is located is responsible for ordering detention in preparation for depar-
ture. In cases covered by Article 76 paragraph 1 letter b number 5, detention shall be
ordered by the SEM.101

2 The legality and the appropriateness of detention must be reviewed at the latest
within 96 hours by a judicial authority on the basis of an oral hearing. If detention
pending deportation has been ordered in accordance with Article 77, the detention
review procedure shall be carried out in writing.102

2bis In the case of detention under Article 76 paragraph 1 letter b number 6, the
legality and the appropriateness of detention shall at the request of the detainee be
revised by a judicial authority in a written procedure. This review may be requested
at any time. In the case of detention under Article 76 paragraph 1 letter b number 5,
jurisdiction and the procedure for the detention review are governed by Articles 105
paragraph 1, 108, 109 and 111 AsylA103.104

3 The judicial authority may dispense with an oral hearing if deportation is anticipat-
ed within eight days of the detention order and the person concerned has expressed
their consent in writing. If deportation cannot be carried out by this deadline, an oral
hearing must be scheduled at the latest twelve days after the detention order.

4 When reviewing the decision to issue, extend or revoke a detention order, the
judicial authority shall also take account of the detainee’s family circumstances and
the circumstances behind the enforcement of detention. In no event may any deten-
tion order in preparation for departure, detention pending deportation or coercive
detention be issued in respect of children or young people who have not yet attained
the age of 15.105

100 SR 142.31

101 Amended by No II of the Federal Act of 28 Sept. 2012 (Emergency Amendments to the
Asylum Act), in force from 29 Sept. 2012 to 28 Sept. 2015 (AS 2012 5359;
BBI 2010 4455, 2011 7325) and extended until 28 Sept. 2019 by No II of the Federal Act
of 26 Sept. 2014 (AS 2015 2047; BB1 2014 2087).

102 Amended by Art. 2 No 1 of the Federal Decree of 18 June 2010 on the Adoption of the
EC Directive on the Return of Illegal Immigrants (Directive 2008/115/EC), in force since
1 Jan. 2011 (AS 2010 5925; BB1 2009 8881).

103 SR 142.31

104 Inserted by Art. 2 No 1 of the Federal Decree of 18 June 2010 on the Adoption of the EC
Removal Directive (Directive 2008/115/EC) (AS 2010 5925; BBI1 2009 8881). Amended
by Annex No I 1 of the Federal Decree of 26 Sept. 2014 (Adoption of R[EU]
No 604/2013 establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection), in force since
1 July 2015 (AS 2015 1841; BB1 2014 2675).

105 Second sentence amended by No I of the Federal Act of 26 Sept. 2014, in force since
1 March 2015 (AS 2015 533; BB12014 3373).
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5 The detainee may submit a request for release from detention one month after the
detention review. The judicial authority must issue a decision on the request on the
basis of an oral hearing within eight working days. A further request for release in
the case of detention in accordance with Article 75 may be submitted after one
month or in the case of detention in accordance with Article 76, after two months.

6 The detention order shall be revoked if:

a. the reason for detention ceases to apply or the removal or expulsion order
proves to be unenforceable for legal or practical reasons;

b. arequest for release from detention is granted;

c. the detainee becomes subject to a custodial sentence or measure.

Art. 804196 Detention order and detention review under the Dublin procedure

1 The following authorities are responsible for issuing detention orders under Article
T6a:

a. in the case of persons accommodated during during the Dublin procedure in
a reception centre or a special centre under Article 26 paragraph 1bis
AsylAl107: the SEM;

b. in the case of persons that have been allocated to a canton or resident in a
canton who have not submitted an asylum application (Art. 64a): the canton
concerned.

2If the SEM orders the detention, the procedure for reviewing the legality and
appropriateness of detention and the related responsibility is governed by Articles
105, 108, 109 and 111 AsylA.

3If the canton orders the detention, the legality and appropriateness of detention
shall be reviewed at the request of the detainee by a judicial authority in a written
procedure. This review may be requested at any time.

4 The detainee may apply for release from detention at any time. The judicial author-
ity must decide on the application within eight working days in a written procedure.

5 The detention of children and young persons under 15 years of age is not permit-
ted.

6 In the case of a detention order in respect of an unaccompanied minor seeking
asylum, the representative under Article 64a paragraph 3bis of this Act or under
Article 17 paragraph 3 AsylA will be informed in advance.

7 The detention order shall be revoked if:

a. the reason for detention ceases to apply or the removal or expulsion order
proves to be unenforceable for legal or practical reasons;

106 Inserted by Annex No I 1 of the Federal Decree of 26 Sept. 2014 (Adoption of R[EU]
No 604/2013 establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection), in force since
1 July 2015 (AS 2015 1841; BB1 2014 2675).

107 SR 142.31
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b. arequest for release from detention is granted;
c. the detainee becomes subject to a custodial sentence or measure.

8 When reviewing the decision to issue, extend or revoke a detention order, the
judicial authority shall also take account of the detainee’s family circumstances and
the circumstances behind the enforcement of detention.

Art. 81108 Conditions of detention

I The cantons shall ensure that a person in Switzerland designated by the detainee is
notified. Detainees may communicate with their legal representatives as well as with
their family members and consular authorities both verbally and in writing.

2 Detention shall take place on appropriate premises. Accommodation with persons
in pre-trial detention or who are serving a sentence must be avoided if possible and
may only be ordered as a temporary measure and to overcome shortages of accom-
modation in administrative detention.109

3 The needs of vulnerable persons, unaccompanied minors and families with minor
children must be taken into account in the detention arrangements.!10

4 The detention arrangements are otherwise governed by:

a. Article 16 paragraph 3 and 17 of Directive 2008/115/EC!!1 for returns to a
third country;

b.  Article 28 paragraph 4 der Regulation (EU) No 604/2013112 for Dublin trans-
fers.113

Art. 82114 Funding by the Confederation

I The Confederation may wholly or partially finance the construction or establish-
ment of cantonal detention centres that are used exclusively for detaining persons in
preparation for departure or pending deportation, or placing persons in coercive
detention or for short-term detention and which are of a certain size. The calculation

108 Amended by Art. 2 No 1 of the Federal Decree of 18 June 2010 on the Adoption of the
EC Directive on the Return of Illegal Immigrants (Directive 2008/115/EC), in force since
1 Jan. 2011 (AS 2010 5925; BBI 2009 8881).

109 Amended by Annex No 1 of the Federal Act of 14 Dec. 2012, in force since 1 Feb. 2014
(AS 2013 4375 5357; BB1 2010 4455, 2011 7325).

110 Amended by Annex No I 1 of the Federal Decree of 26 Sept. 2014 (Adoption of R[EU]
No 604/2013 establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection), in force since
1 July 2015 (AS 2015 1841; BB1 2014 2675).

11 Directive 2008/115/EC of the European Parliament and of the Council of 16 Dec. 2008 on
common standards and procedures in Member States for returning illegally staying third-
country nationals, Amended by OJ L 348 of 24.12.2008, p. 98.

112 See footnote to Art. 64a para. 1.

113 Inserted by Annex No I 1 of the Federal Decree of 26 Sept. 2014 (Adoption of R[EU]

No 604/2013 establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection), in force since
1 July 2015 (AS 2015 1841; BB1 2014 2675).

114 Amended by Annex No 1 of the Federal Act of 14 Dec. 2012, in force since 1 Feb. 2014

(AS 2013 4375 5357, BB1 2010 4455, 2011 7325).
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of contributions and the procedure are governed mutatis mutandis by Sections 2 and
6 of the Federal Act of 5 October 1984115 on Federal Subsidies for the Execution of
Sentences and Measures.

2 The Confederation shall contribute to the cantons’ operating costs for detaining
persons in preparation for departure or pending deportation, or placing persons in
coercive detention by making a flat-rate daily payment. The flat-rate payment shall
be made in the case of:

a. asylum seekers;

b. refugees and other foreign nationals who are detained in connection with the
revocation of temporary admission;

c. foreign nationals whose detention has been ordered by the SEM in connec-
tion with a removal order;

d. refugees who are expelled in accordance with Article 65 AsylAll6.

Chapter 11 Temporary Admission

Art. 83 Order for temporary admission

LIf the enforcement of removal or expulsion is not possible, not permitted or not
reasonable, the SEM shall order temporary admission.

2 Enforcement is not possible if the foreign national is unable to travel or be brought
either to their native country or to their country of origin or a third country.

3 Enforcement is not permitted if Switzerland’s obligations under international law
prevent the foreign national from making an onward journey to their native country,
to their country of origin or to a third country.

4 Enforcement may be unreasonable for foreign nationals if they are specifically
endangered by situations such as war, civil war, general violence and medical emer-
gency in their native country or country of origin.

5 The Federal Council shall designate native countries or countries of origin or areas
of these countries to which return is reasonable. If foreign nationals being removed
or expelled come from one of these countries or from a member state of the EU or
EFTA, enforcement of removal or expulsion is reasonable.!17

Sbis The Federal Council shall periodically review the decision under paragraph 5.118

6 Temporary admission may be requested by the cantonal authorities.

115 SR 341

116 SR 142.31

117 Amended by Annex No 1 of the Federal Act of 14 Dec. 2012, in force since 1 Feb. 2014
(AS 2013 4375 5357, BBI1 2010 4455, 2011 7325). See also the transitional provision to
this amendment at the end of the text.

118 Inserted by Annex No 1 of the Federal Act of 14 Dec. 2012, in force since 1 Feb. 2014
(AS 2013 4375 5357, BBI1 2010 4455, 2011 7325). See also the transitional provision to
this amendment at the end of the text.
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7 Temporary admission shall not be ordered in terms of paragraphs 2 and 4 if the
person removed or expelled:

a. has been sentenced to a long-term custodial sentence in Switzerland or
abroad or has been made subject to a criminal law measure in terms of Arti-
cle 64 or 61 of the Criminal Code!19;

b. has seriously or repeatedly violated or represented a threat to public security
and order in Switzerland or abroad or represented a threat to internal or the
external security; or

c. has made their removal or expulsion impossible due to their own conduct.

8 Refugees for whom there are reasons for refusing asylum in accordance with
Articles 53 and 54 AsylA120 shall be granted temporary admission.

Art. 84 Termination of temporary admission

I The SEM periodically examines whether the requirements for temporary admission
are still met.

2 The SEM shall revoke temporary admission and order the enforcement of removal
or expulsion if the requirements no longer met.

3 At the request of the cantonal authorities, fedpol or the FIS, the SEM may revoke
temporary admission due to the unreasonableness or impossibility of enforcement
(Art. 83 paras 2 and 4) and order the enforcement of removal if there are grounds in
terms of Article 83 paragraph 7.121

4 Temporary admission expires in the event of definitive departure, an unauthorised
stay abroad of more than two months, or on the granting of a residence permit.122

5 Applications for a residence permit made by temporarily admitted foreign nation-
als who have resided in Switzerland for more than five years are closely examined
with regard to integration, family circumstances and the reasonableness of return to
the country of origin.

Art. 85 Regulation of temporary admission

I The permit for temporarily admitted persons (Art. 41 para. 2) is issued by the
canton of residence for a maximum of twelve months for control purposes and is
extended subject to the reservation of Article 84.

2 For the allocation of temporarily admitted persons, Article 27 AsylA123 applies
mutatis mutandis.

119 SR 311.0

120 SR 142.31

121" Amended by No I 2 of the Ordinance of 12 Dec. 2008 on the Amendment of Statutory
Provisions due to the Transfer of the Intelligence Units of the Service for Analysis and
Prevention to the DDPS, in force since 1 Jan. 2009 (AS 2008 6261).

122 Amended by Annex No 1 of the Federal Act of 14 Dec. 2012, in force since 1 Feb. 2014
(AS 2013 4375 5357; BB1 2010 4455, 2011 7325).

123 SR 142.31
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3 Temporarily admitted persons must submit their application to move to another
canton to the SEM. The SEM shall make a final decision subject to the reservation
of paragraph 4 on the change of canton after hearing the cantons concerned.

4 The decision on the change of canton may only be contested on the ground that it
violates the principle of family unity.

5 Temporarily admitted persons are free to choose their place of residence within
their current canton or the canton to which they are allocated. The cantonal authori-
ties may allocate a place or residence or accommodation to temporarily admitted
persons who are not recognised as refugees, and who are in receipt of social assis-
tance.124

6 The cantonal authorities may grant temporarily admitted persons a work permit
irrespective of the job market and economic situation.

7 Spouses and unmarried children under 18 years of temporarily admitted persons
and temporarily admitted refugees may be reunited with the temporarily admitted
persons or refugees at the earliest three years after the order for temporary admission
and included in that order if:

a. they live with the temporarily admitted persons or refugees;
b. suitable housing is available; and
c. the family does not depend on social assistance.

8 If, on assessing the reunification of spouses in accordance with Articles 42—45, the
SEM has reason to believe that there are grounds under Article 105 numbers 5 or 6
of the Civil Code!25 (CC) for the marriage to be annulled, they shall report this to
the competent authority under Article 106 CC. The request for the reunification of
spouses is suspended until this authority makes its decision. If the authority raises an
action for annulment, the request is suspended until a legally binding judgment has
been issued.126

Art. 86 Social assistance and health insurance

I The cantons regulate the terms and the payment of social assistance and emergency
aid for temporarily admitted persons. The provisions of Articles 80-84 AsylA127 for
asylum seekers apply. The same provisions for social assistance standards apply to
temporarily admitted refugees as apply to refugees who have been granted asylum in
Switzerland.

2In relation to compulsory health insurance for temporarily admitted persons, the
corresponding provisions for asylum seekers in accordance with the AsylA and the
Federal Act of 18 March 1994128 on Health Insurance apply.

124 Second sentence inserted by Annex No 1 of the Federal Act of 14 Dec. 2012, in force
since 1 Feb. 2014 (AS 2013 4375 5357, BB1 2010 4455, 2011 7325).

125 3R 210

126 Inserted by No I 1 of the Federal Act of 15 June 2012 on Measures against Forced Mar-
riages, in force since 1 July 2013 (AS 2013 1035; BB1 2011 2185).

127 3R 142.31

128 SR 832.10
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Art. 87 Federal subsidies
I The Confederation pays the cantons:

a.129 a flat-rate payment for every temporarily admitted person in accordance with
Articles 88 paragraphs 1 and 2 and 89 AsylA!130;

b. a flat-rate payment in accordance with Articles 88 paragraph 3 and 89 AsylA
for every temporarily admitted refugee;

c.131 the flat-rate payment in accordance with Article 88 paragraph 4 AsylA for
persons whose preliminary admission has been revoked in a legally binding
decision, unless this payment was made previously.

2 The assumption of departure costs and payment of return assistance are governed
by Articles 92 and 93 AsylA.

3 Flat-rate payments in terms of paragraph 1 are made for seven years after entry at
the most.

Art. 88132 Obligation to perform special tasks

Temporarily admitted persons shall be subject to the obligation to pay the special
charge as well as the confiscation of assets in accordance with Articles 86 and 87
AsylA133, The provisions of the 2™ section of Chapter 5 as well as Chapter 10 of the
AsylA apply.

Art. 884134 Registered partnerships

The provisions of this Chapter on foreign spouses apply mutatis mutandis to regis-
tered same-sex partnerships.

Chapter 12 Obligations

Section 1
Obligations of Foreign Nationals, Employers and Recipients of Services

Art. 89 Possession of a valid identity document

Foreign nationals must be in possession of a valid identity document recognised in
terms of Article 13 paragraph 1 during their stay in Switzerland.

129 Amended by Annex No I of the Federal Act of 14 Dec. 2012, in force since 1 Jan. 2014
(AS 2013 4375 5357; BB1 2010 4455, 2011 7325).

130 SR 142.31

131 Inserted by No IV 2 of the Federal Act of 16 Dec. 2005, in force since 1 Jan. 2008
(AS 2006 4745, 2007 5573; BB1 2002 3709).

132 Amended by No IV 2 of the Federal Act of 16 Dec. 2005, in force since 1 Jan. 2008
(AS 2006 4745, 2007 5573; BB1 2002 3709).

133 SR 142.31

134 Inserted by No I 1 of the Federal Act of 15 June 2012 on Measures against Forced Mar-
riages, in force since 1 July 2013 (AS 2013 1035; BB1 2011 2185).
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Art. 90 Obligation to cooperate

Foreign nationals and third parties involved in proceedings under this Act are
obliged to cooperate in determining the relevant circumstances necessary to apply
this Act. They must in particular:

a. provide accurate and complete information about circumstances, which are
essential for the regulation of the period of stay;

b. submit the required evidence without delay or make every effort to obtain it
within a reasonable period;

c. obtain identity documents (Art. 89) or assist the authorities in obtaining
these documents.

Art. 91 Duty of care of employers and of recipients of services

1 Before a foreign national begins employment, an employer must inspect their
identity card or check with the competent authorities to ascertain that the said for-
eign national is entitled to work in Switzerland.

2 Any person who obtains a cross-border service must inspect the identity card of the
person providing the service or check with the competent authorities to ascertain that
this person is entitled to work in Switzerland.

Section 2 Obligations of Carriers!3s

Art. 92136 Duty of care

1 Air carriers transporting persons must take all reasonable measures to ensure that
they only transport persons who possess the required travel documents, visas and
residence documents to enter the Schengen area or to travel through international
transit zones of the airports.

2 The Federal Council shall regulate the extent of the duty of care.

Art, 93137 Obligation to provide assistance and to cover costs

I The air carrier is obliged at the request of the competent federal or cantonal author-
ities to provide immediate assistance to any passengers that it is carrying who are
denied entry to the Schengen area.138

135 Amended by No I of the Federal Act of 13 June 2008 (Amendments in implementation of
the Schengen and Dublin Association Agreements), in force since 12 Dec. 2008
(AS 2008 5407 5405 Art. 2 let. c; BB1 2007 7937).

136 Amended by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct 2015
(AS 2015 3023; BB1 2013 2561).

137 Amended by Art. 127 below, in force since 12 Dec. 2008 (AS 2008 5405 Art. 2 let. a).

138 Amended by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct 2015
(AS 2015 3023; BB1 2013 2561).
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2 The obligation to provide assistance covers:

a. the immediate transport of the person concerned from Switzerland to their
country of origin, to the state issuing the travel documents or to another state
where their admission is guaranteed;

b. the uncovered costs of the required attendance as well as the customary sub-
sistence and care costs until departure from or entry into Switzerland.

3 If the air carrier is unable to provide evidence that it has fulfilled its duty of care, it
must additionally bear:139

a. the uncovered subsistence and care costs that have been covered by the Con-
federation or the canton for a period of stay of up to six months, including
the costs for detention under the law on foreign nationals;

b. the attendance costs;
c. the deportation costs.

4 Paragraph 3 does not apply if the person being transported has been granted entry
to Switzerland in terms of Article 22 AsylA140, The Federal Council may provide for
further exceptions, in particular for exceptional circumstances such as war or natural
disasters.!4!

5 The Federal Council may stipulate a flat-rate charge based on the expected costs.

6 It may request security for the payment of costs.

Art. 94142 Cooperation with the authorities

I The air carriers shall cooperate with the competent federal and cantonal authorities.
The modalities of this cooperation may be stipulated in the operating licence or in an
agreement between the SEM and the carrier.

2 The following may also be stipulated in the operating licence or agreement in
particular:

a. special measures by air carriers to ensure compliance with the duty of care
under Article 92;

b. the introduction of flat-rate payments instead of subsistence and care costs
under Article 93.

139 Amended by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct 2015
(AS 2015 3023; BB1 2013 2561).

140 SR 142.31

141 Amended by No I of the Federal Act of 13 June 2008 (Amendments in implementation of
the Schengen and Dublin Association Agreements), in force since 12 Dec. 2008
(AS 2008 5407 5405 Art. 2 let. c; BB1 2007 7937).

142 Amended by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct. 2015
(AS 2015 3023; BB12013 2561).
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3 If special measures under paragraph 2 letter a are stipulated, the operating licence
or the agreement may provide that any amount that an air carrier must pay under
Article 122a paragraph 1 be reduced by up to a half.

Art. 95143 Other carriers

The Federal Council may make other commercial carriers subject to Articles 9294,
122a and 122c¢ if Swiss national borders become a Schengen external border. In
doing so, it shall take account of the requirements of Article 26 of the Convention of
19 June 1990144 implementing the Schengen Agreement (Schengen Convention).

Section 3145 Obligations of Airport Operators

Art. 95a Provision of accommodation by airport operators

Airport operators are obliged to provide suitable and reasonably priced accommoda-
tion at the airport for foreign nationals whose entry or onward journey is refused at
the airport until removal or entry.

Chapter 13 Tasks and Responsibilities of the Authorities

Art. 96 Exercise of discretion

I'In exercising discretion, the competent authorities shall take account of public
interests and personal circumstances as well as the degree of the integration of
foreign nationals.

21f a measure is competent, but the circumstances are not appropriate, the person
concerned may be issued with a warning on pain of this penalty.

Art. 97 Administrative assistance and disclosure of personal datal46

I 'The authorities entrusted with the implementation of this Act shall support each
other in the fulfilment of their tasks. They shall provide the required information and
on request allow the inspection of official files.

143 Amended by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct. 2015
(AS 2015 3023; BB1 2013 2561).

144 Convention of 19 June 1990 implementing the Schengen Agreement of 14 June 1985
between the Governments of the States of the Benelux Economic Union, the Federal Re-
public of Germany and the French Republic on the gradual abolition of checks at their
common borders, OJ. L 239 0f22.9.2000, S. 19.

145 Inserted by Annex No 1 of the Federal Act of 14 Dec. 2012, in force since 1 Feb. 2014
(AS 2013 4375 5357; BB1 2010 4455, 2011 7325). See also the transitional provisions to
this Amendment at the end of this text.

146 For data in connection with illegal employment, Arts. 11 and 12 of the Federal Act of
17 June 2005 on Illegal Employment (SR 822.41) apply.
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2 Other authorities of the Confederation, the cantons and the communes are obliged
to disclose data and information required for the implementation of this Act at the
request of the authorities mentioned in paragraph 1.

3 The Federal Council shall determine what data must be reported to the authorities
mentioned in paragraph 1 in the case of:

a. the opening of criminal investigations;
b. civil and criminal judgements;

c. changes in connection with civil status or in the case of refusal to permit a
marriage;

d. aclaim for social assistance.

e.147 a claim for unemployment benefit.

Art. 98 Allocation of tasks

I The SEM is responsible for all tasks that are not expressly reserved to other federal
authorities or the cantonal authorities.

2 The Federal Council shall regulate the entry and exit, admission as well as residen-
cy of the persons benefiting from privileges, immunities and facilities in accordance
with Article 2 paragraph 2 of the Host State Act of 22 June 2007148.149

3 The cantons shall designate the authorities who are responsible for the tasks that
have been entrusted to them.

Art. 984150 Use of police control and restraint techniques and police measures
by the enforcement authorities

The persons entrusted with the enforcement of this Act may use police control and
restraint techniques and police measures in order to fulfil their duties, provided it is
justified by the legal interests to be protected. The Use of Force Act of 20 March
2008151 applies.

Art. 985152 Delegation of duties to third parties in the visa procedure

I The FDFA in consultation with the SEM may authorise third parties to carry out
the following tasks in relation to the visa procedure:

147 Inserted by Annex No 1 of the Federal Act of 14 Dec. 2012, in force since 1 Jan. 2014
(AS 2013 4375; BB1 2010 4455, 2011 7325).

148 SR 192.12

149 Amended by Art. 35 of the Host State Act of 22 June 2007, in force since 1 Jan. 2008
(AS 2007 6637; BB1 2006 8017).

150 Tnserted by Annex No 2 of the Use of Force Act of 20 March 2008, in force since
1 Jan. 2009(AS 2008 5463; BBI 2006 2489).

151 SR 364

152 Tnserted by Art. 2 No 1 of the Federal Decree of 11 Dec. 2009 (Approval and Implemen-
tation of the Exchanges of Notes relating to the Visa Information System), in force since
1 Jan. 2011 (AS 2010 2063 5761; BB12009 4245).
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a. arrangement of appointments with a view to granting a visa;

receiving documents (visa application form, passport, supporting docu-
ments);

c. charging of fees;
d. recording of biometrical data for the central visa information system;
e. returning passports to their holders at the end of the procedure.

2The FDFA and the SEM shall ensure that the third parties to whom duties are
delegated comply with the regulations on data protection and security.

3 The Federal Council shall determine the conditions under which third parties may
be delegated duties in accordance with paragraph 1.

Art. 99 Approval procedure

The Federal Council shall determine the cases in which short stay, residence and
permanent residence permits as well as cantonal preliminary labour market decisions
shall be submitted to the SEM for approval. The SEM may refuse to approve or
restrict the cantonal decision.

Art. 100 International agreements!53

1 The Federal Council shall encourage bilateral and multilateral migration partner-
ships with other states. It may conclude agreements to improve cooperation in the
field of migration as well as to reduce illegal migration and its negative consequenc-
es.

2 The Federal Council may conclude agreements with foreign states or international
organisations on:154

a. the requirement to obtain a visa and the conduct of border controls;

b. the readmission and transit of persons residing without authorisation in
Switzerland;

c. the transit with police escort of persons in terms of readmission and transit
agreements including the legal status of persons accompanying the contrac-
tual parties;

d. the period of residence required before the granting of a permanent residence
permit;
basic and advanced professional training;

the recruitment of employees;

153 Amended by No I of the Federal Act of 13 June 2008 (Amendments in implementation of
the Schengen and Dublin Association Agreements), in force since 12 Dec. 2008
(AS 2008 5407 5405 Art. 2 let. c; BB1 2007 7937).

154 Amended by No I of the Federal Act of 13 June 2008 (Amendments in implementation of
the Schengen and Dublin Association Agreements), in force since 12 Dec. 2008
(AS 2008 5407 5405 Art. 2 let. c; BB1 2007 7937).
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g. cross-border services;
h. the legal status of persons in accordance with Article 98 paragraph 2.

3 In the case of readmission and transit agreements, it may in terms of its responsi-
bilities grant or withhold services and advantages. In doing so, it shall take account
of obligations under international law as well as the all the relations Switzerland has
with the affected state.155

4 The responsible departments may enter into agreements with foreign authorities or
international organisations on the technical implementation of agreements in accord-
ance with paragraph 2.156

5 Until the conclusion of a readmission agreement within the meaning of paragraph
2 letter b, the Federal Department of Justice and Police may enter into agreements
with the competent foreign authorities and in consultation with the Federal Depart-
ment of Foreign Affairs in which organisational issues connected with the return of
foreign nationals to their native countries and with return assistance and reintegra-
tion are regulated.!57

Art. 100458 Use of documentation advisers
I'In order to combat illegal migration, use may be made of documentation advisers.

2 Documentation advisers shall in particular provide support in checking documents
to the authorities responsible for border controls, air carriers and foreign representa-
tions. They shall act only in an advisory capacity and shall not exercise any sover-
eign function.

3 The Federal Council may enter into agreements on the use of documentation
advisers with foreign States.

155 Amended by No I of the Federal Act of 13 June 2008 (Amendments in implementation of
the Schengen and Dublin Association Agreements), in force since 12 Dec. 2008
(AS 2008 5407 5405 Art. 2 let. c; BB1 2007 7937).

156 Amended by No I of the Federal Act of 13 June 2008 (Amendments in implementation of
the Schengen and Dublin Association Agreements), in force since 12 Dec. 2008
(AS 2008 5407 5405 Art. 2 let. c; BBI1 2007 7937).

157 Tnserted by No 1 of the Federal Act of 13 June 2008 (Amendments in implementation of
the Schengen and Dublin Association Agreements), in force since 12 Dec. 2008
(AS 2008 5407 5405 Art. 2 let. c; BB1 2007 7937).

158 Inserted by No I of the Federal Act of 18 June 2010 (Automated Border Controls, Docu-
mentation Advisers, MIDES Information System), in force since 1 Jan. 2011
(AS 2010 5755; BB1 2009 8881).
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Chapter 14
Data Protection, Data Processing and Information Systems!5®

Art. 101160 Data processing

The SEM, the cantonal immigration authorities and, where it has jurisdiction, the
Federal Administrative Court may process or instruct someone else to process per-
sonal data, including particularly sensitive data and personality profiles of foreign
nationals as well third parties involved in procedures in accordance with this Act,
insofar as they need this data to fulfil their statutory duties.

Art. 102 Data collection for the purpose of identification and determining
agell

I The competent authorities may order the collection of biometric data in order to
determine the identity of a foreign national when verifying entry requirements and in
procedures concerning foreign nationals.

1bis [f there are indications that an alleged foreign minor has reached the age of
majority, the competent authorities may arrange an expert report on that person's
age.162

2 The Federal Council shall determine which biometric data is collected in accord-
ance with paragraph 1, and shall regulate the access to this data.163

Art. 1024164 Biometric data for identity cards

1 The competent authority may save and store the biometric data required for the
issue of the foreign national identity cards.

2 The biometric data required for the issue of an identity card shall be updated every
five years. The Federal Council may specify a shorter period for the updating of data
if this is required due to changes in the facial features of the person concerned.

3 The cantonal migration authorities may use the saved and stored data to renew
identity cards.

159 Amended by Art. 2 No 1 of the Federal Decree of 11 Dec. 2009 on the Approval and
Implementation of the Exchange of Notes between Switzerland and the EU on the Adop-
tion of the Regulation and Decision concerning the Visa Information System (VIS), in
force since 11 Oct. 2011 (AS 2010 2063, 2011 4449; BBI 2009 4245).

160 Amended by No I 1 of the Ordinance of the Federal Assembly of 20 Dec. 2006 on the
Adaptation of Legislation to the Provisions of the Federal Supreme Court Act and the
Federal Administrative Court Act, in force since 1 Jan. 2008 (AS 2006 5599,

BB12006 7759).

161 Amended by Annex No 1 of the Federal Act of 14 Dec. 2012, in force since 1 Feb. 2014
(AS 2013 4375 5357; BB1 2010 4455, 2011 7325).

162 Inserted by Annex No 1 of the Federal Act of 14 Dec. 2012, in force since 1 Feb. 2014
(AS 2013 4375 5357; BB1 2010 4455, 2011 7325).

163 Amended by Annex No 1 of the Federal Act of 14 Dec. 2012, in force since 1 Feb. 2014
(AS 2013 4375 5357, BB1 2010 4455, 2011 7325).

164 TInserted by Art. 2 No I of the Federal Decree of 18 June 2010 (Development of the
Schengen Acquis and Introduction of Biometric Data into Foreign National Identity
Cards), in force since 24 Jan. 2011 (AS 2011 175; BB12010 51).
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Art. 1025165 Verifying the identity of the identity card holder

I The following authorities are authorised to read the data stored on the chip in order
to verify the identity of the holder or verify that the document is genuine:

a. the Border Guard,
b.  the cantonal and communal police;
c. the cantonal and communal migration authorities.

2 The Federal Council may authorise airlines, airport operators and other agencies
that must verify the identity of persons to read the fingerprints stored on the data
chip in order to carry out checks on persons.

Art. 103 Monitoring of arrivals at the airport

I The arrival of flight passengers may be monitored using technical identification
procedures. The authorities responsible for border controls (Art. 7 and 9) shall use
the collected data:166

a. to determine the air carrier involved and the place of departure of foreign
nationals who do not fulfil the entry requirements;

b. to check all incoming persons against the data stored in the search systems.

2 The competent authorities shall notify the FIS if they discover a specific threat to
internal or the external security during this monitoring. They may forward the corre-
sponding data with the report.167

3 The collected data must be erased within 30 days. If it is required for pending
criminal, asylum proceedings or proceedings under the law on foreign nationals, the
Federal Council may provide for specific data to be stored for a longer period.

4 The Confederation may pay the cantons where the international airports are located
contributions to the costs of supervision in accordance with paragraph 1.

5 The Federal Council shall regulate the specifications that a facial recognition
system must satisfy, as well as the details of the monitoring procedure and the pass-
ing on of information to the FIS.168

165 Inserted by Art. 2 No I of the Federal Decree of 18 June 2010 (Development of the
Schengen Acquis and Introduction of Biometric Data into Foreign National Identity
Cards), in force since 24 Jan. 2011 (AS 2011 175; BB12010 51).

166 Second sentence amended in accordance with Art. 127 below, in force since 12 Dec. 2008
(AS 2008 5405 Art. 2 let. a).

167 Amended by No I 2 of the Ordinance of 12 Dec. 2008 on the Amendment of Statutory
Provisions due to the Transfer of the Intelligence Units of the Service for Analysis and
Prevention to the DDPS, in force since 1 Jan. 2009 (AS 2008 6261).

168 Amended by No I 2 of the Ordinance of 12 Dec. 2008 on the Amendment of Statutory
Provisions due to the Transfer of the Intelligence Units of the Service for Analysis and
Prevention to the DDPS, in force since 1 Jan. 2009 (AS 2008 6261).
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Art. 1034199 Automated border controls at airports

I The authorities responsible for border controls at airports may operate an automat-
ed border control procedure. This has the aim of simplifying checks on participants
when they enter and leave the Schengen area.

2 Exclusively entitled to participate in the automated border control procedure are
persons who:

a. hold Swiss citizenship; or

b. may claim such rights under the Agreement of 21 June 1999170 between the
Swiss Confederation, of the one part, and the European Community and its
Member States, of the other, on the free movement of persons or under the
Convention of 4 January 1960171 establishing the European Free Trade As-
sociation.

3 Participation requires a biometric passport or a participation card on which bio-
metric data is stored. In order to issue the participation card, the authorities respon-
sible for border controls may record biometric data.

4 On crossing the border, the data held in the biometric passport or on the participa-
tion card may be compared with the data in the computerised police search system
(RIPOL) and the Schengen Information System (SIS).

5 The authorities responsible for border controls shall operate an information system
for the processing of personal data relating to those persons who require a participa-
tion card for the automated border control procedure. The information system shall
not contain any biometric data. The persons concerned shall be informed in advance
of the purpose of the data processing and the categories of data recipient.

6 The Federal Council shall regulate the registration procedure, the requirements for
participation in the automated border control procedure, the organisation and opera-
tion of the information system and the list of personal data to be processed in the
information system.

Art. 1035172 Information system on refusals of entry

1'The SEM shall maintain an internal information system on refusals of entry in
accordance with Article 65 (INAD System). It shall be used when imposing penal-
ties for violations of the duty of care under Article 1224, and to compile statistics.

2 The system shall contain the following data on persons who have been refused
entry to the Schengen area:

a. surname, first name, sex, date of birth, nationality;

169 Inserted by No I of the Federal Act of 18 June 2010 (Automated Border Controls, Docu-
mentation Advisers, MIDES Information System), in force since 1 Jan. 2011
(AS 2010 5755; BB1 2009 8881).

170 SR 0.142.112.681

171 SR 0.632.31

172" Inserted by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct. 2015
(AS 2015 3023; BB1 2013 2561).
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b. details of the flight;
reason why entry was refused;

d. details of proceedings for violations of the duty of care under Article 1224 in
connection with the person concerned.

3 The data recorded in the system shall be anonymised after two years.

Art. 104173 Air carriers' duty to provide data

I'In order to improve border controls and to combat unlawful entry into the
Schengen area and transit through the international transit zones of the airports more
effectively, the SEM may require air carriers to provide personal data on the passen-
gers it is carrying and data on the flight to the SEM or to the authority responsible
for the border controls. The data must be transmitted immediately after departure.

2 The order to provide data must contain:
a. the airports or states of departure;
b. the data categories in accordance with paragraph 3;
c.  the technical details on data transmission.
3 The duty to provide data applies to the following data categories:

a. biographical data (surname, first name(s), sex, date of birth, nationality) of
the persons being carried;

b. number, issuing state, type and expiry date of the travel document held;

c. number, issuing state, type and expiry date of the visa or residence document
held provided the air carrier has this data;

d. airport of departure, transfer airports or airport of destination in Switzerland,
together with details of the flight itinerary booked for the persons concerned
insofar as known to the air carrier;

e. code of transport;
f.  number of persons carried on the flight concerned;
g. planned date and time of departure and arrival.

3 The air carriers shall inform the persons concerned in accordance with Article 18a
of the Federal Act of 19 June 1992174 on Data Protection.

5 Orders imposing or lifting the duty to provide data are made as general rulings and
are published in the Federal Gazette. Appeals against such rulings do not have
suspensive effect.

6 Air carriers may retain the data in accordance with paragraph 3 solely for eviden-
tiary purposes. They must erase the data:

173 Amended by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct. 2015
(AS 2015 3023; BB12013 2561).

174 SR 235.1
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a. when it is established that the SEM will not open proceedings for a violation
of the duty to provide data, or two years after the date of the flight at the lat-
est;

b. on the day after the ruling in application of Article 122b takes full legal ef-
fect.

Art. 1044175 Passenger information system

1 The SEM shall maintain a passenger information system (API System) in order to
improve border controls and to combat unlawful entry into the Schengen area and
transit through the international transit zones of the airports more effectively. The
API System shall contain the data in accordance with Article 104 paragraph 3 and
the results of the comparisons in accordance with paragraph 4.

2In order to check whether air carriers are fulfilling their duty to provide data, and
to enforce penalties under Article 122b, the SEM may obtain data in accordance
with Article 104 paragraph 3 from the API System by means of a retrieval process.

3In order to improve border controls and to combat unlawful entry into the
Schengen area and transit through the international transit zones of the airports more
effectively, the authorities responsible for checks on persons at the Schengen exter-
nal borders may obtain data in accordance with Article 104 paragraph 3 from the
API System by means of a retrieval process.

4 The data in accordance with Article 104 paragraph 3 letters a and b shall be auto-
matically and systematically compared with the data from RIPOL, the SIS, the
Central Migration Information System (ZEMIS) and the Interpol database for stolen
and lost documents (ASF-SLTD).

5 The data in accordance with Article 104 paragraph 3 and the results of the compar-
isons in accordance with paragraph 4 may only be used following the arrival of the
flight concerned in order to conduct criminal or asylum proceedings, or proceedings
under the law on foreign nationals. It must be erased:

a. when it is established that no proceedings of this type will be conducted, or
two years after the date of the flight concerned at the latest;

b. on the day after the ruling in proceedings of this type takes full legal effect.

6 The data may be retained in anonymised form for statistical purposes beyond the
deadlines set out in paragraph 5.

175 Inserted by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in Kraft seit 1. Okt. 2015
(AS 2015 3023; BB1 2013 2561).
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Art. 1045176 Access to passenger data in individual cases

I'In order to conduct border controls, to combat illegal migration or to enforce
removal orders, air carriers must on request provide the authorities responsible for
border controls with passenger lists.

2 The passenger lists must contain the following data:

a. surname, first name(s), address, date of birth, nationality and passport num-
ber of the persons being carried,

b. airport of departure, transfer airports and airport of destination;
c. details of the travel agent through which the flight was booked.
3 The duty to provide the passenger lists ends six months after the flight takes place.

4 The authority responsible for border controls shall delete the data within 72 hours
of receipt.

Art. 105 Disclosure of personal data abroad

I'In order to fulfil their duties, and in particular to combat criminal offence in terms
of this Act, the SEM and the competent authorities of the cantons may disclose
personal data of foreign nationals to foreign authorities and international organisa-
tions entrusted with corresponding duties provided such authorities and organisation
guarantee a level of data protection equivalent to that in Switzerland.

2 The following personal data may be disclosed:

a. biographical data (surname, first name, alias, date of birth, place of birth,
sex, nationality, last address in the native country or country of origin) of the
foreign national and, if necessary, of the next of kin;

b. information about the passport or other identity cards;
biometric data;
d. further data required for the identification of a person;

e. information on the state of health, as far as this is in the interests of the per-
son concerned and the person has been informed about this;

f.  the data required for ensuring entry to the destination country as well as for
the security of the accompanying persons;

g. information on the places of stay and routes travelled,

h. information on the regulation of the period of stay and the visas granted.

Art. 106 Disclosure of personal data to the native country or country of origin

For the implementation of removals or expulsions to the native country or country of
origin, the authority responsible for organising the departure may only disclose the

176 Inserted by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in Kraft seit 1. Okt. 2015
(AS 2015 3023; BB12013 2561).
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following data to foreign authorities if this does not put the foreign national or the
next of kin at risk:

a. biographical data (surname, first name, alias, date of birth, place of birth,
sex, nationality, last address in the native country or country of origin) of the
foreign national and, if necessary, of the next of kin;

b. information about the passport or other identity cards;
biometric data;

d. further data required for the identification of a person;

e. information on the state of health, as far as this is in the interests of the per-
son concerned and the person has been informed about this;

f.  the data required for ensuring entry to the destination country as well as for
the security of the accompanying persons.

Art. 107 Disclosure of personal data under readmission and

transit agreements

' In order to implement the readmission and transit agreements mentioned in Article
100, the SEM and the competent authorities of the cantons may also disclose the
required personal data to states that do not provide a level of data protection equiva-
lent to that in Switzerland.

2 For the purpose of the readmission of its citizens, the following data may be dis-
closed to another contracting state:

a.

biographical data (surname, first name, alias, date of birth, place of birth,
sex, nationality, last address in the native country or country of origin) of the
foreign national and, if necessary, of the next of kin;

information about the passport or other identity cards;
biometric data;
further data required for the identification of a person;

information on the state of health, as far as this is in the interests of the per-
son concerned;

the data required for ensuring entry to the destination country as well as for
the security of the accompanying persons;

information on criminal proceedings, insofar as this is required in specific
cases to process readmission and to safeguard public security and order in
the native country and provided the person is not endangered as a result; Ar-
ticle 2 of the Federal Act of 20 March 1981177 on International Mutual As-
sistance in Criminal Matters applies mutatis mutandis.

3 For the purpose of the transit of members of third countries, the following data
may be disclosed to the other contracting state:

177 SR 351.1
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a. data in accordance with paragraph 2;
b. information on the places of stay and routes travelled,
c. information on the regulation of the period of stay and the visas granted.

4 Purpose limitation, any security measures and the competent authorities must be
defined in the readmission or transit agreement.

Art. 108-109178

Art. 109417 Consultation of data in the Central Visa Information System

I ' The Central Visa Information System (C-VIS) contains the visa data from all the
states to which Regulation (EC) No. 767/2008180 applies.

2 The following authorities may consult C-VIS data online:

a.181 the SEM, Swiss representations abroad and missions, the cantonal migration
authorities responsible for the visa and the communal authorities to which
the cantons have delegated these responsibilities, the State Secretariat and
the Directorate of Political Affairs of the FDFA, the Border Guard and the
border posts of the cantonal police authorities: in the course of the visa pro-
cedure;

b.182the SEM: to determine the state responsible for assessing an asylum applica-
tion under Regulation (EC) No. 604/2013183 and in the course of assessing
an asylum application if Switzerland is responsible for its processing;

c. the Border Guard and the cantonal police authorities responsible for checks
at the Schengen external borders: to conduct checks at the external border
crossing points and on Swiss sovereign territory;

d. the Border Guard and the cantonal police authorities that conduct checks on
persons: to identify persons who do not or who no longer fulfil the require-
ments for entry into Swiss sovereign territory or for a stay in Switzerland.

178 See Art. 126 para. 6 below.

179 Inserted by Art. 2 No 1 of the Federal Decree of 11 Dec. 2009 on the Approval and
Implementation of the Exchange of Notes between Switzerland and the EU on the Adop-
tion of the Regulation and Decision concerning the Visa Information System (VIS), in
force since 11 Oct. 2011 (AS 2010 2063, 2011 4449; BBI 2009 4245).

180 Regulation (EC) No 767/2008 of the European Parliament and of the Council of 9 July
2008 concerning the Visa Information System (VIS) and the exchange of data between
Member States on short-stay visas (VIS Regulation), OJ. L 218 of 13.8.2008, p. 60.

181 Amended by No I of the Federal Act of 26 Sept. 2014, in force since 1 March 2015
(AS 2015 533; BB1 2014 3373).

182 Amended by Annex No I 1 of the Federal Decree of 26 Sept. 2014 (Adoption of R[EU]
No 604/2013 establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection), in force since
1 July 2015 (AS 2015 1841; BB1 2014 2675).

183 See footnote to Art. 64a para. 1.
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3 The following authorities may request specific C-VIS data from the central access
point under paragraph 4 in application of Decision 2008/633/J1!84 in order to prevent
detect or investigate terrorist offences or other serious criminal offences:

a. fedpol;
b. FIS;
c. the Office of the Attorney General of Switzerland;

d. the cantonal police and prosecution authorities and the police authorities of
the cities of Zurich, Winterthur, Lausanne, Chiasso and Lugano.

4 The central access point in accordance with Article 3 paragraph 3 of Decision
2008/633/J1 is the fedpol operations centre.

Art. 1095185 National visa system

1 The SEM shall operate a national visa system. The system serves the registration
of visa applications and the issue of visas granted by Switzerland. In particular, it
contains the data transmitted via the national interface (N-VIS) to the C-VIS.

2 Das national visa system contains the following categories of data on visa appli-
cants:

a. alphanumerical data on the applicant and on the visa that has been applied
for, granted, denied, cancelled, revoked or extended;

b. the applicants' photographs and fingerprints;
c. the links between certain visa applications.

d.186 the data from RIPOL and from the ASF-SLTD to which the visa authorities
have access;

e.187 the data from SIS to which the visa authorities have access, provided an alert
has been issued under Chapter 4 of Regulation (EC) No 1987/2006188 and
the requirements of Article 32 paragraph 1 of this EC Regulation have been
met.

184 Council Decision 2008/633/J1 of 23 June 2008 concerning access for consultation of the
Visa Information System (VIS) by designated authorities of Member States and by Euro-
pol for the purposes of the prevention, detection and investigation of terrorist offences
and of other serious criminal offences, OJ. L 218 of 13.8.2008, p. 129.

185 Inserted by Art. 2 No 1 of the Federal Decree of 11 Dec. 2009 on the Approval and
Implementation of the Exchange of Notes between Switzerland and the EU on the Adop-
tion of the Regulation and Decision concerning the Visa Information System (VIS), in
force since 20 Jan. 2014 (AS 2010 2063, 2014 1; BB1 2009 4245).

186 Inserted by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct. 2015
(AS 2015 3023; BB1 2013 2561).

187 Inserted by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct. 2015
(AS 2015 3023; BB1 2013 2561).

188 Regulation (EC) No 1987/2006 of the European Parliament and of the Council of
20 December 2006 on the establishment, operation and use of the second generation
Schengen Information System (SIS II), amended by OJ. L 381 of 28.12.2006, p. 4.
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2bis The national visa system also contains a subsystem with the files on the visa
applicants in electronic form.!89

3 The SEM, Swiss representations abroad and missions, cantonal migration authori-
ties responsible for visas and the communal authorities to which the cantons have
delegated these responsibilities, the State Secretariat and the Directorate of Political
Affairs of the FDFA and the Border Guard and the border posts of the cantonal
police authorities that issue exceptional visas may enter, modify and delete data in
the national visa system in order to fulfil their duties under the visa procedure.!90
They must enter and process the data transmitted to the C-VIS in accordance with
Regulation (EC) No 767/2008191,

Art. 109¢192  Consultation of the national visa system

The SEM may grant the following authorities online access to the data in the nation-
al visa system:

a. the Border Guard and the border posts of the cantonal police authorities: to
carry out checks on persons and to issue exceptional visas;

b. the Swiss representations abroad and the Swiss Missions: to verify visa ap-
plications;

c. the State Secretariat and the Directorate of Political Affairs of the FDFA: to
verify visa applications for which the FDFA is responsible;

d. the Central Compensation Office: to assess applications for benefits and to
allocate and check OASI insurance numbers;

e. the cantonal and communal migration authorities and the cantonal police au-
thorities: to fulfil their duties in the field of immigration;

f.  den competent federal authorities in the field of internal security, interna-
tional mutual legal assistance and policing:

1. in order to identify persons in connection with the exchange of police
intelligence, security and criminal police duties, extradition proceed-
ings, administrative and mutual legal assistance, law enforcement and
the enforcement of penalties on behalf of others, combating money
laundering, drug trafficking and organised crime, checking identity
documents, tracing missing persons and checking entries in the com-

189 Inserted by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct. 2015
(AS 2015 3023; BB1 2013 2561).

190 Amended by No I of the Federal Act of 26 Sept. 2014, in force since 1 March 2015
(AS 2015 533; BB1 2014 3373).

191 Regulation (EC) No 767/2008 of the European Parliament and the Council of 9 July 2008
concerning the Visa Information System (VIS) and the exchange of data between Mem-
ber States on short-stay visas (VIS Regulation), OJ. L 218 of 13.8.2008, p. 60.

192 Inserted by Art. 2 No 1 of the Federal Decree of 11 Dec. 2009 on the Approval and
Implementation of the Exchanges of Notes between Switzerland the the EU on the Adop-
tion of the Regulation and Decision concerning the Visa Information System (VIS), in
force since 20 Jan. 2014 (AS 2010 2063, 2011 4449, 2014 1; BB1 2009 4245).
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puterised police search system under the Federal Act of 13 June 2008193
on the Federal Police Information Systems,

2. in order to check measures banning entry in order to safeguard Switzer-
land's internal and external security under the Federal Act of 21 March
1997194 on Measures to Safeguard Internal Security;

the Federal Appellate Authorities: for the preparatory briefing procedure for
appeals;

the civil register offices and their supervisory authorities: to identify persons
in connection with changes in civil status, to prepare for a marriage ceremo-
ny or the registration of a same-sex partnership, and to prevent circumven-
tion of the law on foreign nationals in accordance with Article 97a para-
graph 1 of the Civil Code!% and Article 6 paragraph 2 of the Same-Sex
Partnership Act of 18 June 200419.

Art. 1094197 Exchange of information with EU member states to which

Regulation (EC) No. 767/2008 not yet applies

Member states of the European Union to which Regulation (EC) No. 767/2008198
not yet applies may send their requests for information to the authorities under
Article 109a paragraph 3.

Art. 109¢!%°  Implementing provisions for the C-VIS

The Federal Council shall regulate:

193
194
195
196
197

198

199

a.

the administrative units under Article 109« paragraphs 2 and 3 and 109h
paragraph 3 to which the powers mentioned therein apply;

the procedure by which authorities obtain C-VIS data under Article 109a
paragraph 3;

the extent of online access to the C-VIS and auf das national visa system;
the procedure for exchanging information under Article 109d;

the storage of the data and procedure for its deletion;

SR 361

SR 120

SR 210

SR 211.231

Inserted by Art. 2 No 1 of the Federal Decree of 11 Dec. 2009 on the Approval and
Implementation of the Exchange of Notes between Switzerland and the EU on the Adop-
tion of the Regulation and Decision concerning the Visa Information System (VIS), in
force since 11 Oct. 2011 (AS 2010 2063, 2011 4449; BBI 2009 4245).

Regulation (EC) No 767/2008 of the European Parliament and of the Council of 9 July
2008 concerning the Visa Information System (VIS) and the exchange of data between
Member States on short-stay visas (VIS Regulation), OJ. L 218 of 13.8.2008, p. 60.
Inserted by Art. 2 No 1 of the Federal Decree of 11 Dec. 2009 on the Approval and
Implementation of the Exchange of Notes between Switzerland and the EU on the Adop-
tion of the Regulation and Decision concerning the Visa Information System (VIS), in
force since 11 Oct. 2011 (AS 2010 2063, 2011 4449; BBI 2009 4245).
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g. the modalities with regard to data security;
h.  cooperation with the cantons;
i.  responsibility for data processing;

j.  the list of offences under Article 109a paragraph 3.

Art. 110200 Personal file and documentation system

The SEM in cooperation with the Federal Administrative Court and the competent
cantonal authorities shall maintain an automated personal file and documentation
system.

Art. 111 Information systems for travel documents

I'The SEM shall maintain an information system for the issue of Swiss travel docu-
ments and return visas to foreign nationals (the ISR) in accordance with Article
59,201

2 The ISR shall contain the following data:

a.202 the surname, first name, sex, date of birth, place of birth, nationality, ad-
dress, height, facial image, name and first name of parents, surnames of par-
ents at birth, signature, file number and personal number;

b. information on the application, such as the date of receipt of application and
decision on the application;

c. information on the travel document, such as the date of issue and term of va-
lidity;

d. the signatures and names of the statutory representative in the case of travel
documents issued to minors or incapacitated persons;

e. combined surnames, religious names or pseudonyms as well as information
on special characteristics such as disabilities, prostheses or implants provid-
ed the applicant requests that the travel document contain this information;

f.  information on lost travel documents.

3 To check whether an alert has been issued in respect of the applicant due to a
felony or a misdemeanour, the RIPOL computerised search system automatically
conducts a search.203

200 Amended by No I 1 of the Ordinance of the Federal Assembly of 20 Dec. 2006 on the
Adaptation of Legislation to the Provisions of the Federal Supreme Court Act and the
Federal Administrative Court Act, in force since 1 Jan. 2008 (AS 2006 5599,

BB12006 7759).

201 Amended by Art. 2 No 2 of the Federal Decree of 13 June 2008 on the Approval and
Implementation of the Exchange of Notes between Switzerland and the EU on Biometric
Passports and Travel Documents, in force since 1 Oct. 2011 (AS 2009 5521, 2011 4033;
BBI12007 5159).

202 Amended by Art. 2 No 2 of the Federal Decree of 13 June 2008 on the Approval and
Implementation of the Exchange of Notes between Switzerland and the EU on Biometric
Passports and Travel Documents, in force since 1 Oct. 2011 (AS 2009 5521, 2011 4033;
BB12007 5159).
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4 The data collected in accordance with paragraph 2 shall be processed by employ-
ees of the SEM who deal with issuing Swiss travel documents and return visas.204

5 The SEM may make the data that it has collected in accordance with paragraph 2
accessible to the following authorities or offices through a retrieval process, insofar
as they need the data for the fulfilment of their duties:205

a. the office responsible for issuing travel documents;

b. the border posts of the cantonal police authorities and the Border Guard, in
order to carry out checks on persons;

c. the police stations designated by the cantons to carry out checks on persons
and to record reports of lost travel documents.

d.206the authorities or agencies appointed by the cantons to accept applications
for the issue of travel documents ;

¢.207 the authorities or agencies appointed by the cantons to take portrait photo-
graphs or fingerprints

6 The Federal Council shall issue the implementing provisions.

Chapter 14bis 208
Data Protection under the Schengen Association Agreement

Art. 111a Disclosure of personal data to the member states of the Schengen
Association Agreement

The disclosure of personal data to the competent authorities of states that are bound
by one of the Schengen Association Agreements is regarded as equivalent to the
disclosure of personal data between federal bodies.

Art. 1115 Data processing

1 The SEM is the central authority for consultations in connection with visa applica-
tions under the Schengen Association Agreements.

203 Amended by Annex 1 No 2 of the Federal Act of 13 June 2008 on the Federal Police
Information Systems, in force since 5 Dec. 2008 (AS 2008 4989; BBI 2006 5061).

204 Amended by Art. 2 No 2 of the Federal Decree of 13 June 2008 on the Approval and
Implementation of the Exchange of Notes between Switzerland and the EU on Biometric
Passports and Travel Documents, in force since 1 Oct. 2011 (AS 2009 5521, 2011 4033;
BB12007 5159).

205 Amended by No I 1 of the Federal Act of 18 June 2010 on the amendment of provisions
on the recording of data in relation to migration, in force since 24 Jan. 2011 (AS 2011 95;
BB12010 51).

206 Inserted by No I 1 of the Federal Act of 18 June 2010 on the amendment of provisions on
the recording of data in relation to migration, in force since 24 Jan. 2011 (AS 2011 95;
BB12010 51).

207 Inserted by No I 1 of the Federal Act of 18 June 2010 on the amendment of provisions on
the recording of data in relation to migration, in force since 24 Jan. 2011 (AS 2011 95;
BB12010 51).

208 Inserted by Art. 127 below, in force since 12 Dec. 2008 (AS 2008 5405 Art. 2 let. a).
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2 In this capacity, it may use automated procedures to disclose and retrieve in partic-
ular the following categories of data:

a. the diplomatic or consular representation to which a visa application was
submitted;

b. the identity of the person concerned (name, first names, date of birth, place
of birth, nationality, place of residence, occupation and employer) as well as,
if necessary, the identity of their next of kin;

c. information about the identity documents;
d. information about the places of stay and routes travelled.

3 The Swiss foreign representations may exchange data required at their location for
consular cooperation with their partners from states that are bound by a Schengen
Association Agreement, and in particular information about the use of forged or
falsified documents and about human trafficking networks as well as data of the
categories mentioned in paragraph 2.

4 The Federal Council may adapt the categories of personal data mentioned in para-
graph 2 to the latest developments of the Schengen Acquis. For this purpose, it shall
consult the Federal Data Protection Commissioner.

Art. 111c Exchange of data

I'The border control authorities and the transport companies may exchange the
personal data required in terms of the duty of care under Article 92 and the obliga-
tion to provide assistance under Article 93.

2 For this purpose, they may in particular disclose and retrieve the personal data in
accordance with Article 1115 paragraph 2 letters b—d.

3 Articles 111a, 111d and 111f apply mutatis mutandis.209

Art. 111d Disclosure of data to third countries

I Personal data may only be disclosed to third countries if they guarantee an ade-
quate standard of data protection.

21f a third country fails to guarantee an adequate standard of data protection, per-
sonal data may disclosed to this country in individual cases if:

a. the person concerned gives their unequivocal consent; if the personal data or
personality profiles are particularly sensitive, consent must be given express-
ly;

b. the disclosure is required to protect the life or physical integrity of the per-
son concerned; or

209 Amended by No 1 of the Federal Act of 19 March 2010 on the Implementation of
Framework Decision 2008/977/JHA on the protection of personal data processed in the
framework of police and judicial cooperation in criminal matters, in force since
1 Dec. 2010 (AS 2010 3387 3418; BB1 2009 6749).
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c. the disclosure is required to safeguard overriding public interests or to estab-
lish, exercise or enforce legal rights in court.

3 In addition to the cases mentioned in paragraph 2, personal data may also be dis-
closed if in specific cases adequate guarantees ensure appropriate protection of the
person concerned.

4 The Federal Council shall determine the extent of the guarantees required and the
modalities for providing the guarantees.

5 The data obtained from the Eurodac database may not be transmitted under any
circumstances to:

a. astate that is not bound by any of the Dublin association agreements;
b. international organisations;

c. private entities.210
Art. 111211

Art. 1111 Right to information

The right to information is governed by the federal or cantonal data protection
provisions2!2. The proprietor of the data collection shall also furnish information on
the details available on the origin of the data.

Art. 111g and 1114213

210 Inserted by Annex No 2 of the Federal Decree of 26 Sept. 2014 (Adoption of R [EU]
No 603/2013 on the Establishment of Eurodac and the amendment to R [EU]

No 1077/2011 on the Establishment of the IT Agency), in force since 20 July 2015
(AS 2015 2323; BBI 2014 2675).

211 Repealed by No 1 of the Federal Act of 19 March 2010 on the Implementation of Frame-
work Decision 2008/977/JHA on the protection of personal data processed in the frame-
work of police and judicial cooperation in criminal matters, with effect from 1 Dec. 2010
(AS 2010 3387 3418; BB1 2009 6749).

212 Amended by No 1 of the Federal Act of 19 March 2010 on the Implementation of
Framework Decision 2008/977/JHA on the protection of personal data processed in the
framework of police and judicial cooperation in criminal matters, in force since
1 Dec. 2010 (AS 2010 3387 3418; BB1 2009 6749).

213 Repealed by No 1 of the Federal Act of 19 March 2010 on the Implementation of Frame-
work Decision 2008/977/JHA on the protection of personal data processed in the frame-
work of police and judicial cooperation in criminal matters, with effect from 1 Dec. 2010
(AS 2010 3387 3418; BB1 2009 6749).
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Chapter 14ter214 Eurodac

Art. 111215

I The border posts and the police authorities in the cantons and communes shall
immediately obtain a full set of fingerprints from any foreign national who is over
the age of 14, if the person concerned, has entered Switzerland illegally and has not
been returned.

a. enters Switzerland illegally from a state that is not bound by any of the Dub-
lin Association Agreements;

b. has not been returned or has with a view to deportation been under arrest or
in detention for the entire period between their apprehension and their re-
moval.

2 In addition to the fingerprints, the following data shall be obtained:
a. the place and date of apprehension in Switzerland;
b. the sex of the apprehended person;
c. the date on which the fingerprints were taken;
d. the Swiss code number for the fingerprints;
e. the date on which the data was transmitted to the Central Unit.
f.  the user password.

3 The data recorded under paragraphs 1 and 2 shall be transmitted to the Central Unit
within 72 hours of the person concerned being apprehended. If the person concerned
is held in detention for longer than 72 hours, the data must be transmitted before
they are released.

41f the condition of the fingers of the person concerned do not allow fingerprints to
be taken, the fingerprints must be transmitted to the Central Unit within 48 hours of
fingerprints of acceptable quality being taken. If it is impossible to take fingerprints
due to the state of health of the person concerned or due to public health measures,
the fingerprints must be transmitted to the Central Unit within 48 hours of the im-
pediment ceasing to apply.

5 If the transmission of data is prevented by serious technical problems, an additional
period of 48 hours shall be allowed in order to take the measures required to ensure
that the system operates correctly again.

6 The border posts and the immigration and police authorities in the cantons and
communes may obtain a full set of fingerprints from any foreign national who is
over the age of 14 and who is residing illegally in Switzerland in order to establish
whether they have already made an application for asylum in another state that is
bound by any of the Dublin Association Agreements.

214 Inserted by Art. 127 below, in force since 12 Dec. 2008 (AS 2008 5405 Art. 2 let. a).
215 Amended by Annex No 2 of the Federal Decree of 26 Sept. 2014 (Adoption of R [EU]
No 603/2013 on the Establishment of Eurodac and the amendment to R [EU]
No 1077/2011 on the Establishment of the IT Agency), in force since 20 July 2015
(AS 2015 2323; BB1 2014 2675).
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7 The data obtained in accordance with paragraphs 1,2 and 6 shall be transmitted to
the SEM for passing on to the Central Unit.

8 The data transmitted in accordance with paragraphs 1 and 2 shall be stored by the
Central Unit in the Eurodac database and shall be automatically erased 18 months
after the fingerprints are taken. The SEM shall immediately request the Central Unit
to erase the data before this date as soon as it is notified that the foreign national
concerned:

a. has been granted a residence permit in Switzerland;

b. has left the sovereign territory of the states that are bound by any of the Dub-
lin Association Agreements;

c. has been granted citizenship of a state that is bound by any of the Dublin As-
sociation Agreements.

9 Articles 102b—102g AsylA216 apply to the procedures under paragraphs 1-8.

Chapter 15 Legal Remedies

Art. 112 .21

I The procedure of the federal authorities is governed by the general provisions of
the administration of federal justice.

2 The provisions on time limits do not apply to the procedures in accordance with
Articles 65 and 76 paragraph 1 letter b number 5.

Art. 113 and 114218

Chapter 16 Criminal Provisions and Administrative Penalties
Section 1219 Criminal Provisions

Art. 115 Unlawful entry, exit, and period of stay and work without a permit
I Any person who:

a. violates the entry regulations contained in Article 5;

216 SR 142.31

217 Repealed by No I 1 of the Ordinance of the Federal Assembly of 20 Dec. 2006 on the
Adaptation of Legislation to the Provisions of the Federal Supreme Court Act and the
Federal Administrative Court Act, with effect from 1 Jan. 2008 (AS 2006 5599,

BB12006 7759).

218 Repealed by No 1 1 Ordinance of the Federal Assembly of 20 Dec. 2006 on the Adaptation
of Legislation to the Provisions of the Federal Supreme Court Act and the Federal Admin-
istrative Court Act, with effect from 1 Jan. 2008 (AS 2006 5599, BB1 2006 7759).

219 Inserted by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct. 2015
(AS 2015 3023; BB1 2013 2561).
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b. stays unlawfully in Switzerland, in particular after the expiry of a period of
stay for which a permit was granted or which does not require a permit;

works without authorisation;

d. fails to enter or leave the country through an authorised border crossing
point (Art. 7).

is liable on conviction to a custodial sentence not exceeding one year or to a mone-
tary penalty.

2 The same penalty applies if, after leaving Switzerland or the international transit
zone of the airports, the foreign national enters or makes preparations to enter the
sovereign territory of another state in violation of the entry provisions applicable
there.220

3 If the offence is committed through negligence, the penalty is a fine.

4 Prosecution, committal to court or the imposition of penalties may be dispensed
with for foreign nationals who have unlawfully entered or left the country, provided
they are immediately deported.

Art. 116 Encouraging unlawful entry, exit or an unlawful period of stay
I Any person who:

a. in Switzerland or abroad, facilitates the unlawful entry or departure or the
unlawful period of stay in Switzerland of a foreign national or assists a for-
eign national to prepare for the same;

a"s 22! from within Switzerland facilitates the unlawful entry or departure or the
unlawful period of stay in a Schengen State of a foreign national or assists a
foreign national to prepare for the same;

b. finds foreign nationals employment in Switzerland without the required
permit;

c.222 facilitates the entry of a foreign national who has left Switzerland or the in-
ternational transit zone of the airports into the sovereign territory of another
state in violation of the entry provisions applicable there or assists that for-
eign national in preparing for such entry.

2 In minor cases, a fine may be imposed.

3 The penalty is a custodial sentence not exceeding five years or a monetary penalty
and the custodial sentence must be combined with a fine if the offender:

220 Amended by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct. 2015
(AS 2015 3023; BB12013 2561).

221 Inserted by No I of the Federal Act of 18 June 2010 (Automated Border Controls, Docu-
mentation Advisers, MIDES Information System), in force since 1 Jan. 2011
(AS 2010 5755; BB12009 8881).

222 Amended by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct. 2015
(AS 2015 3023; BB12013 2561).
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a. acts intentionally for their own or another's unlawful financial gain; or

b. acts for an association or group that was formed for the purpose of the con-
tinued perpetration of this offence.

Art. 117 Employment of foreign nationals without a permit

I Any person who as an employer wilfully employs foreign nationals who are not
entitled to work in Switzerland, or any person who obtains a cross-border service in
Switzerland for which the service provider has no permit is liable on conviction to a
custodial sentence not exceeding one year or to a monetary penalty. In serious cases,
the penalty is a custodial sentence not exceeding three years or a monetary penalty.
The custodial sentence must be combined with a monetary penalty.

2 Any person who has a legally binding conviction under paragraph 1 and again
commits offences under paragraph 1 within five years is liable on conviction to a
custodial sentence not exceeding three years or a monetary penalty. The custodial
sentence must be combined with a monetary penalty.

3 If the offence is committed through negligence, the penalty is a fine not exceeding
20,000 francs.223

Art. 118 Fraudulent conduct towards the authorities

I Any person who deceives the authorities responsible for the implementation of this
Act by providing false information or withholding essential information and thereby
fraudulently secures the grant of a permit for themselves or another or prevents the
withdrawal of a permit is liable on conviction to a custodial sentence not exceeding
three years or to a monetary penalty.

2 Any person who, with the intention of circumventing the regulations on the admis-
sion and stay of foreign nationals, marries a foreign national or arranges, encourages
or facilitates such a marriage is liable on conviction to a custodial sentence not
exceeding three years or to a monetary penalty.

3 The penalty is a custodial sentence not exceeding five years or a monetary penalty
and the custodial sentence must be combined with a monetary penalty if the offend-
er:

a. acts intentionally for their own or another's unlawful financial gain; or

b. acts for an association or group that was formed for the purpose of the con-
tinued perpetration of this offence.

Art. 119 Failure to comply with restriction or exclusion orders

I Any person who fails to comply with a restriction or exclusion order (Art. 74) is
liable on conviction to a custodial sentence not exceeding three years or a monetary
penalty.

223 Inserted by Annex No 1 of the Federal Act of 14 Dec. 2012, in force since 1 Feb. 2014
(AS 2013 4375 5357; BB1 2010 4455, 2011 7325).
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2 Prosecution, the committal to court or penalties may be dispensed with if the
person concerned:

a. can be deported immediately;

b. s in detention in preparation for departure or pending deportation.

Art. 120 Further offences
I Any person who wilfully or through negligence:

a. violates the requirements to register and give notice of departure (Art. 10—
16);

b. changes jobs without the required permit or changes from salaried to self-
employment (Art. 38);

c. moves their place of residence to another canton without the required permit
(Art. 37);

d. fails to comply with the conditions of the permit (Art. 32, 33 and 35);

e. fails to comply with the obligation to cooperate in obtaining identity docu-
ments (Art. 90 let. c).

is liable on conviction to a fine.

2 In the case of offences against the implementing provisions of this Act, the Federal
Council may provide for fines not exceeding 5000 francs.

Art. 120a—120c224

Art. 1204225 Improper processing of personal data in the C-VIS

Any person who processes personal data in the C-VIS for purposes other than those
specified in Article 1094 shall be liable to a fine.

224 TInserted by No I of the Federal Act of 13 June 2008 (Amendments in implementation
of the Schengen and Dublin Association Agreements) (AS 2008 5407;
BB12007 7937). Repealed by No I of the Federal Act of 20 June 2014 (Violations of the
Duty of Care and to Report by Air Carriers, Information Systems), with effect from 1 Oct.
2015 (AS 2015 3023; BB12013 2561).

225 Inserted by No I of the Federal Act of 13 June 2008 (Amendments in implementation
of the Schengen and Dublin Association Agreements) (AS 2008 5407 5405 Art. 2 let. c;
BBI1 2007 7937). Amended by Art. 2 No 1 of the Federal Decree of 11 Dec. 2009 on the
Approval and Implementation of the Exchange of Notes between Switzerland and the EU
on the Adoption of the Regulation and Decision concerning the Visa Information System
(VIS), in force since 11 Oct. 2011 (AS 2010 2063, 2011 4449;
BB12009 4245).
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Art. 120226 Prosecution

I The prosecution and trial of offences under Articles 115-120 and 120d is the
responsibility of the cantons. If an offence has been committed in more than one
canton, then the canton that initiates the prosecution has jurisdiction.

2227

Section 2 Administrative Penalties228

Art. 121229 Seizure and confiscation of documents

1 Forged and falsified travel documents and identity papers, and genuine travel
documents and identity papers where there is specific evidence that they are being
used unlawfully may, as directed by of the SEM, be forfeited to authorities or offices
or seized for return to their rightful owners.

2 The forfeiture or return under paragraph 1 is also possible if there is specific evi-
dence that genuine travel documents and identity papers are intended for persons
who are staying unlawfully in Switzerland.

3 Identity papers under paragraph 1 include identity cards and other documents that
indicate the identity of a foreign national.

Art. 122 Misconduct by employers230

1 If an employer repeatedly violates the provisions of this Act, the competent author-
ity may refuse or only partially authorise the employer’s requests for the admission
of foreign employees who are not entitled to be granted a permit.

2 The competent authority may also issue a warning that penalties may be imposed.

3 An employer who has employed or sought to employ foreign employees who are
not entitled to work shall assume any uncovered costs incurred by the community
for subsistence, any accident or illness, and the return journey of the persons con-
cerned.

226 Inserted by Art. 2 No 1 of the Federal Decree of 11 Dec. 2009 on the Approval and
Implementation of the Exchange of Notes between Switzerland and the EU on the Adop-
tion of the Regulation and Decision concerning the Visa Information System (VIS), in
force since 11 Oct. 2011 (AS 2010 2063, 2011 4449; BBI 2009 4245).

227 Repealed by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), with effect from 1 Oct. 2015
(AS 2015 3023; BB1 2013 2561).

228 Inserted by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct. 2015
(AS 2015 3023; BB1 2013 2561).

229 Amended by Annex No 1 of the Federal Act of 14 Dec. 2012, in force since 1 Feb. 2014
(AS 2013 4375 5357, BB1 2010 4455, 2011 7325).

230 Amended by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct. 2015
(AS 2015 3023; BB1 2013 2561).
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Art. 1224231 Violations of the duty of care by air carriers

I Any air carrier that violates its duty of care under Article 92 paragraph 1 shall be
required to pay 4000 francs for each person carried who is not in possession of the
required travel documents, visa or residence documents. In serious cases, the penalty
is 16 000 francs per person. In minor cases, proceedings may be waived.

2 A violation of the duty of care is presumed if the air carrier carries persons who are
not in possession of the travel documents, visas, or residence documents required for
entry to the Schengen area or for transit through the international transit zones of the
airports and who are refused entry.

3 There is no violation of the duty of care where:

a. the air carrier proves that:
1.  the forgery or falsification of a travel document, visa or residence doc-
ument was not clearly recognisable,
2. it was not clearly recognisable that a travel document, visa or residence
document did not pertain to the person carried,

3. it was not immediately possible to ascertain the authorised term of stay
or points of entry on the basis of the stamps on the travel document,

4. it took all the organisational measures that can reasonably be required
to prevent it from carrying persons that do not possess the travel docu-
ments, visas and residence documents required for entry to the
Schengen area or for transit through the international transit zones of
the airports;

b. the air carrier provides credible evidence that it was coerced into carrying a
person.

4 The Federal Council may provide for exemptions from the penalty under paragraph
1, in particular in situations of war or natural disaster.

Art. 1225232 Violations by air carriers of the duty to provide data

I Any air carrier shall be charged 4000 francs for each flight in respect of which it
violates its duty to provide data. In serious cases the penalty is 12 000 francs per
flight. In minor cases, proceedings may be waived.

2 A violation of the duty to provide data is presumed if the air carrier fails to provide
the data in accordance with Article 104 paragraph 3 on time, or if the data provided
is incomplete or inaccurate.

3 There is no violation of the duty to provide data where the air carrier proves that

231 Inserted by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct. 2015
(AS 2015 3023; BB1 2013 2561).

232 Inserted by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct. 2015
(AS 2015 3023; BB1 2013 2561).
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a. it was impossible to provide the data in the case concerned for technical rea-
sons for which the carrier was not responsible; or

b. it took all the organisational measures that can reasonably be required to
prevent any violation of the duty to provide data.

Art. 122¢233  Common provisions on penalties for air carriers

I Articles 122a and 122b apply irrespective of whether the duty of care or duty to
provide data was violated in Switzerland or abroad.

2 The SEM is responsible for imposing penalties for infringements under Articles
122a and 122b.

3 Proceedings are governed by the Administrative Procedure Act of 20 December
1968234, They must be opened:

a. in cases of a violation of the duty of care: two years at the latest after the re-
fusal of entry in question;

b. in cases of a violation of the duty to provide data: two years at the latest after
the date on which the data should have been provided in accordance with
Article 104 paragraph 1.

Chapter 17 Fees

Art. 123

I'A fee may be charged for rulings and official acts in accordance with this Act.
Cash outlays in connection with procedures in accordance with this Act may be
billed separately.

2 The Federal Council shall determine the fees of the Confederation as well as the
limits for the cantonal fees.

3 Claims for money made under this Act may be made without any formal proce-
dure. The person concerned may request that a decision be issued.

Chapter 18 Final Provisions

Art. 124 Supervision and implementation
I The Federal Council shall supervise the implementation of this Act.

2 The cantons shall issue the required provisions for the implementation of this Act.

233 Inserted by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct. 2015
(AS 2015 3023; BB1 2013 2561).

234 SR 172.021
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Art. 125 Repeal and amendment of current legislation

The repeal and the amendment of current legislation are regulated in the Annex.

Art. 126 Transitional provisions

I The previous legislation remains applicable to requests that were filed before
commencement of this Act.

2 The procedure is governed by the new legislation.

3 The time limits in terms of Article 47 paragraph 1 begin with the commencement
of this Act if entry took place or the family ties originated before this time.

4 The criminal provisions of this Act apply to offences committed before the com-
mencement of this Act provided they are not as severe for the offenders.

5 Article 107 applies only to readmission and transit agreements concluded after
1 March 1999.

6 On the commencement of the Federal Act of 20 June 2003235 on the Information
System for Foreign Nationals and Asylum Matters, Articles 108 and 109 shall be
repealed.

Art. 1264236 Transitional provisions to the Amendment of 16 December 2005 to
the AsylA237

LIf there is a reason to issue an intermediate or final account in accordance with
Article 87 of the AsylA in the version of 26 June 1998238, before the commencement
the amendment of 16 December 2005 of the AsylA, the intermediate or final account
and the netting of the account are effected in accordance with the previous legisla-
tion.

2 The Federal Council shall regulate the accounting procedure as well as the extent
and the duration the special charge and the confiscation of assets of temporarily
admitted persons who were in employment before the commencement of the
Amendment of 16 December 2005 to the AsylA and for whom there was no reason
to issue a final account in accordance with paragraph 1 at the time of the amendment
of 16 December 2005 of the AsylA.

3 The new legislation subject to paragraphs 1 and 2 of these transitional provisions
applies to the procedures in accordance with Articles 85-87 of the AsylA in its
version of 26 June 1998 that were pending at the time of the commencement the
Amendment of 16 December 2005 to the AsylA.

4 Subject to the paragraphs 5-7, the new legislation applies to persons who were
temporarily admitted at the time of the commencement of the Amendment of

235 SR 142.51

236 Inserted by No IV 2 of the Federal Act of 16 Dec. 2005, in force since 1 Jan. 2008
(AS 2006 4745, 2007 5573; BB12002 3709).

237 SR 142.31

238 AS 1999 2262
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16 December 2005 to the AsylA as well as of this Act. If temporary admission was
ordered on the basis of Article 44 paragraph 3 of the AsylA, it continues to apply.

5 For persons who were admitted at the time of the commencement of the Amend-
ment of 16 December 2005, the Confederation shall pay the cantons flat-rate pay-
ments in accordance with Articles 88 paragraphs 1 and 2 and 89 of the AsylA for the
duration of temporary admission, but for a maximum of seven years from the date of
entry. In addition the Confederation shall pay the cantons to a one-time contribution
for persons who were temporarily admitted at the time of the commencement of the
Amendment of 16 December 2005 to the AsylA with the intention in particular of
facilitating professional integration. The Federal Council shall determine the
amount.

6 The current legislation applies to procedures in accordance with Article 20 para-
graph 1 letter b of the Federal Act of 26 March 1931 on the Residence and Perma-
nent Settlement of Foreign Nationals (ANAG) in its version of 19 December 2003239
that are pending at the time of the commencement of the Amendment of
16 December 2005 to the AsylA.

71f temporary admission was revoked in a legally binding decision before the com-
mencement of the Amendment of 16 December 2005 to the AsylA, the Confedera-
tion shall pay the cantons a one-time flat-rate payment of 15 000 francs, provided
the persons concerned have not yet left Switzerland.

Art. 1265240 Transitional provision to the Amendment of 11 December 2009

Until the national visa system comes into force, Articles 109¢ and 120d are worded
as follows:

L2241

Art. 126¢242  Transitional provision to the Amendment of 20 June 2014

Administrative criminal proceedings relating to a violation of the duty of care or
duty to provide data that are pending when the Amendment of 20 June 2014 to this
Act comes into force shall be continued under the previous law.

Art. 127 Coordination with the Schengen Association Agreements

With the commencement the Schengen Association Agreements, this Act shall be
amended as follows:

,.243

239 AS 2004 1633

240 Inserted by Art. 2 No 1 of the Federal Decree of 11 Dec. 2009 on the Approval and
Implementation of the Exchange of Notes between Switzerland and the EU on the Adop-
tion of the Regulation and Decision concerning the Visa Information System (VIS), in
force since 11 Oct. 2011 (AS 2010 2063, 2011 4449; BB1 2009 4245).

241 The amendments may be consulted under AS 2011 4449.

242 Inserted by No I of the Federal Act of 20 June 2014 (Violations of the Duty of Care and
to Report by Air Carriers, Information Systems), in force since 1 Oct. 2015
(AS 2015 3023; BB1 2013 2561).
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Art. 128 Referendum and commencement
I This Act is subject to an optional referendum.

2 The Federal Council shall determine the commencement date.

Commencement date: 1 January 2008244
Articles 92-95, and 127: 12 December 2008245

Transitional Provision to the Amendment of 14 December 2012246

I Subject to paragraph 2 below, the new law applies to proceedings that are pending
at the time that the Amendment of 14 December 2012 to this act comes into force.

2 Article 83 paragraphs 5 and 5bis of this Act does not apply to proceedings that are
pending at the time that the Amendment of 14 December 2012 to this act comes into
force.

3 Airport operators are responsible for making accommodation at the airport in
accordance with Article 954 available within two years of the Amendment of
14 December 2012 to this Act coming into force.

243 Text inserted above.

244 Federal Council Decree of 24 Oct. 2007 (AS 2007 5489)

245 Art. 2 let. a of the Ordinance of 26 Nov. 2008 (AS 2008 5405 Art. 2 let. a)
246 AS 2013 4375; BB12010 4455, 2011 7325
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Annex 1247
(Art. 2 para. 4 and 64a para. 4)

1. Schengen Association Agreements

The Schengen Association Agreements comprise:

247

248
249
250
251
252

a.

the Agreement of 26 October 2004248 between the Swiss Confederation, the
European Union and the European Community on the association of that
State with the implementation, application and development of the Schengen
Acquis (SAA);

the Agreement of 26 October 2004249 in the form of an exchange of letters
between the Council of the European Union and the Swiss Confederation on
the Committees that assist the European Commission in the exercise of its
executive powers;

the Agreement of 17 December 2004250 between the Swiss Confederation,
the Republic of Iceland and the Kingdom of Norway on the Implementation,
Application and Development of the Schengen Acquis and on the Criteria
and Procedure for determining the State responsible for examining an appli-
cation for asylum lodged in Switzerland, Iceland or Norway;

the Agreement of 28 April 2005251 between the Swiss Confederation and the
Kingdom of Denmark on the implementation, application and development
of those parts of the Schengen Acquis that are based on the provisions of Ti-
tle IV of the Treaty establishing the European Community;

the Protocol of 28 February 2008252 between the Swiss Confederation, the
European Union, the European Community and the Principality of Liechten-
stein on the accession of the Principality of Liechtenstein to the Agreement
between the Swiss Confederation, the European Union and the European
Community on the association of the Swiss Confederation with the imple-
mentation, application and development of the Schengen Acquis.

Inserted by No Il para. 1 of the Federal Act of 13 June 2008 (Amendments in implemen-
tation of the Schengen and Dublin Association Agreements), in force since 12 Dec. 2008
(AS 2008 5407 5405 Art. 2 let. c; BB1 2007 7937).

SR 0.360.268.1

SR 0.360.268.10

SR 0.360.598.1

SR 0.360.314.1

SR 0.360.514.1; not yet published.
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2. Dublin Association Agreements

The Dublin Association Agreements comprise:

a. the Agreement of 26 October 2004253 between the Swiss Confederation and
the European Community on the criteria and procedure for determining the
State responsible for examining an application for asylum lodged in a mem-
ber state or in Switzerland (DAA);

b. the Agreement of 17 December 2004254 between the Swiss Confederation,
the Republic of Iceland and the Kingdom of Norway on the implementation,
application and development of the Schengen Acquis and on the criteria and
procedure for determining the State responsible for examining an application
for asylum lodged in Switzerland, Iceland or Norway;

c. the Protocol of 28 February 2008255 between the Swiss Confederation, the
European Community and the Principality of Liechtenstein to the Agreement
between the Swiss Confederation and the European Community on the crite-
ria and procedure for determining the State responsible for examining an ap-
plication for asylum lodged in a member state or in Switzerland;

d. the Protocol of 28 February 2008256 between the Swiss Confederation, the
European Community and the Principality of Liechtenstein on the accession
of the Principality of Liechtenstein to the Agreement between the Swiss
Confederation and the European Community on the criteria and procedure
for determining the State responsible for examining an application for asy-
lum lodged in a member state or in Switzerland.

253 SR 0.142.392.68

254 SR 0.360.598.1

255 SR 0.142.393.141

256 SR 0.142.395.141; not yet published.
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Annex 2257
(Art. 125)

Repeal and Amendment of Current Legislation
I

The Federal Act of 26 March 1931258 on the Residence and Permanent Settlement of
Foreign Nationals is repealed.

II

The following federal acts are amended as follows:
259

257 Originally Annex.

258 [BS'1121; AS 1949 221, 1987 1665, 1988 332, 1990 1587 Art. 3 para. 2, 1991 362
No II 11 1034 No III, 1995 146, 1999 1111 2262 Annex No 1,2000 1891 No IV 2,
2002 685 No 11701 NoI1 3988 Annex No 3, 2003 4557 Annex No I1 2, 2004 1633
NolI14655No11, 2005 5685 Annex No 2,2006 979 Art. 2 No 1 1931 Art. 18
No 12197 Annex No 3 3459 Annex No 14745,2007 359 Annex No 1]

259 The amendments may be consulted under AS 2007 5437.
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